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OWEN J

OWEN J: On 28 October 2008 | handed down reasons foisidecin
The Bell Group Ltd (In Lig) v Westpac Banking Corpation [No 9]
[2008] WASC 239. In those reasons | made somdrnfgsdof fact and
enunciated conclusions of law concerning reliefut B left open the
precise form of the relief the parties should havEhese reasons are
directed to those questions.

Acronyms and abbreviations listed in the glossameBell [No 9]
will be used in these reasons.

Background

3

| can see little point in repeating vast tractsext fromBell [No 9]
But there are some points that need to be madealyyoivbackground to
the fashioning of relief.

1. The plaintiffs established a cause of actiontloa first limb of
Barnes v Addynamely, the banks received trust property knowing
that it arose from a breach of the directors' fidocduties.

2. The plaintiffs failed to establish a cause oficac based on
equitable fraud.

3. There is no such thing as a 'groBprnes v Addylaim. This,
combined with the failure of the equitable fraudiicl, means that
relief must attach to individual companies and vidlial
transactions.

4. It follows from the establishment of the firshb Barnes v Addy
claim that the plaintiffs have identified trust pesty (more
accurately in the circumstances of this case ptpp@r which
fiduciary obligations attached) received by theksan

5. The plaintiffs are entitled to equitable relief.The guiding
principle is that equity intervenes only to thees®tnecessary to
do practical justice between the parties. The tcbhas a wide
discretion to mould equitable relief for this puspo But, like all
discretions of this nature, it must be exercisedicjally. One
aspect of that principle is that there must be asoeable
evidentiary base for the relief ordered.

6. A prerequisite to equitable relief of the typeught by the
plaintiffs is that the other party can be restot@dhe position it
enjoyed prior to the event giving rise to the cldwn equitable

Document Name: WASC\CIVI2009WASC0107.doc  (HH) Page 6



OWEN J

10.

11.

[2009] WASC 107

relief. But exact restoration is not essentiaheTparty must be
restored to its original position so far as is [jass

Not all of the Bell group companies that entareéd Transactions
are plaintiffs in the action. As a general proposirelief cannot
be granted to an entity that is not a party toabgon. This is
especially so where, as in this case, Transacgoitsred into by
non-plaintiff entities have not been set aside.

The primary monetary relief to which the pldistiare entitled is
the disgorgement by the banks of the proceeds &ssats realised
or obtained by virtue of rights and powers arisiingm the
impugned Transactions. The proceeds fall into éstegories, as
discussed in Sect 35 Bell [No 9].

The plaintiffs are also entitled to compensatogfief. In
Bell [No 9] | made it clear that the compensatory relief wdugd
measured by an award of interest, not through aoust of
profits.

The banks established that the on-loans froentiinee BGNV
bond issues were subordinated. The plaintiffefatio establish
that the BGNV Subordination Deed was procured kgabth of
fiduciary duty by BGNV's director. That Transactibas not been
set aside.

There are litigation funding arrangements iacpl between the
liquidators of the various Bell group companies andding
creditors. | am not aware of details of the areangnts. At least
one application has already been made under s 36é&e
Corporations Act 2001(C'th) (although it has been deferred
pending the outcome of this action) and, no doatster similar
applications will be made in due course. The ditign funding
arrangements are of no relevance to my delibetoonrelief as
between the parties to these proceedings.

Orders proposed by the parties

4

By the end of January 2009 both parties had fileditsl of proposed

orders which they would seek. The plaintiffs’ doeuwt is undated but
was sent under cover of a letter of 23 DecembeB20The banks' draft
orders are dated 23 January 2609The documents went through the
normal process of amendment and adjustments, calimgin drafts
dated 25 March 2009.The plaintiffs' final draft is structured as fols.
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Judgment for the plaintiffs generally and aneordismissing the
counterclaim.

Declarations that certain of the Transactioesvaid as against the
liquidators under the statutory claims.

Declarations of entittement to monetary relief bank interest,
bank fees, proceeds from the sale of the publislasgets,
proceeds from the sale of the BRL shares, miscadlas receipts,
legal fees and stamp duty.

Declarations that the banks are not entitledetp on or enforce
nominated non-plaintiff Transactions in certainpesss.

Declarations concerning the subordination ofdahdoans and that
the banks are not entitled to rely on or enforce BGNV
Subordination Deed as against BGNV.

Declarations concerning the entittement of taekis to prove in
the liquidations of TBGL, BGF and BGUK.

Orders rescindingab initio Transactions of plaintiff Bell
companies in so far as they bind those plaintiffs.

Injunctions to support the declarations in it¢@bove.

Orders for payment of the amounts the subjeth®fdeclarations
in item 3 above.

Orders for payment of compound interest andscasd for the
release of moneys held as security for costs.

The plaintiffs' draft orders are supported by aeseof schedules

concerned, in the main, with amounts paid to irdliel banks and
identifying the respective liabilities of the redst Bell group companies
to the banks immediately before 26 January 19960 hot believe there
Is any dispute as to the material recorded in thdous schedules,
although the use to which that material can bagatdifferent matter.

In their proposed final orders the banks deal wddclarations

concerning the continued enforceability of the BGR¥bordination Deed
and the fate of distributions to BGNV by the ligaidrs of TBGL and
BGF in due course. They also posit orders to baéema
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OWEN J

(@) for the plaintiffs' primary entitlement to maaey relief to be
limited to the difference between the amount thekbaactually
received and that which they would have receiveliguidations
shortly after 26 January 1990;

(b) for the payment of moneys should their objexido the orders
sought by the plaintiffs (particularly in relatida the sale of the
publishing assets) be upheld;

(c) for the calculation of interest on a differéaisis from that set out
in Bell [No 9]; and

(d) for a different regime concerning their enfitlent to lodge proofs
of debt, including an order that the moneys payalteer
judgment be held on trust until the proofs of dedte been finally
admitted.

7 | have included as a schedule to these reasors$ af lorders | am
prepared to make. They are based on the plaingiffended proposed
orders of 25 March 2009. However, items 1, 2, 4 &1have been
omitted. | have rearranged the order in whichgkiappear so that the
declarations of rescission precede matters goingdoetary relief. The
only order that might be said to arise from thenterclaim is one relating
to the BGNV Subordination Deed. Otherwise | hawe felt the need to
draw on the drafting of the banks' proposed ordeEor reasons of
economy the schedule does not include Schedules@\df the plaintiffs'
proposed orders. The parties have those docunaentsl think other
readers will be able to make sense of what | salyout having to go to
the plaintiffs' schedules.

8 As is usual for these proceedings, the partiestemrisubmissions in
relation to relief cover hundreds of pages anceraigriad issues. | have
no intention of dealing with all issues and nor ldpropose to canvass
every argument (or even most arguments) raisedcom @r any) of them.
I will limit myself to those that | believe are ressary to explain why |
have reached the conclusions that | have. | acledne that the exposure
of the reasoning process in relation to those wsatgh which | intend to
deal will be spare. But these reasons have t@&e in the light of what
Is said inBell [No 9].

Some miscellaneous issues

9 | will start with a number of smaller issues thatre raised in the
written materials or in the hearings on 23, 24 2&dvarch 2009.
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OWEN J

The plaintiffs' preamble

10 The bland statements that the plaintiffs are edtito judgment and
that the counterclaim should be dismissed mask rti@ae they reveal.
They are unnecessary.

The declarations on the statutory claims

11 Before the hearing commenced on 23 March 2009 ané<pointed
out to the plaintiffs that if the Transactions wesgscindedb initio as part
of theBarnes v Addyelief there would be nothing on which the avoglin
effect of s 120 of th&ankruptcy Act 196§C'th) could operate. In my
view the banks were correct. On 23 March 2009 selfor the plaintiffs
said that the declarations sought in pars A to Dhef 20 January 2009
document would not be pressed.

12 However, in the 25 March 2009 draft the relevardlaiations were
reinstated. Counsel for the plaintiffs explainkd thange of heart in this
way:

We have reconsidered that matter overnight .lJf. ypur Honour was to
accede to the notional liquidation scenario anddvath arguments that
would have consequences for monetary relief andvidng in which your
Honour dealt with monetary relief in respect of statutory claims.

Your Honour concluded it wasn't necessary to cansidonetary relief in
respect of the statutory claims, noting Brady v Stapletopoint that had
been raised by the defendants that it wasn't negess deal with it. In
our submission, it would be necessary to revist thsue if the notional
liquidation scenario were to be accepted.

We don't seek monetary relief in the orders progaserespect of the
statutory claims but we will, in the light of haginthought about that
submission that we have made and the consequehegsaxceptance of
the notional liquidation scenario, still press tbe declarations in A to D
on the basis that we're entitled to, as the caund, that statutory relief.

13 As | have not acceded to the notional liquidaticenario and (or)
the windfall argument (to which | will turn shorjlyhere is no need for
these declarations. But the plaintiffs' positieron record should it need
to be reconsidered at some time in the future.

The agency argument

14 In some paragraphs of their draft orders (for eXappars M, 49 and
54) the plaintiffs sought payment of the entire suom Westpac. This
was apparently based on the agency argument. kladonited view of
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Westpac's agency; see, for examjdell [No 9] Sect 30.5.2, although it
must be said that this was largely concerned whith imputation of

knowledge. Looking at the circumstances overallp hot think Westpac
received the funds in a true agency capacity ssdo aender it liable to
repay the full amount to the plaintiffs and theaKdo the other banks for
an indemnity.

The JNTH share mortgage

15 The share mortgage granted by TBGL over sharesNifHJwas
omitted from the list of Transactions the plairgiffought to have set
aside:Bell [No 9] Sect 38.23. It does not appear in Bell Table R193
Nonetheless, for the reasons set out in the docusmitled 'Plaintiffs'
Submissions in Support of Proposed Orders and isp&tese to
Defendants' Amended Explanatidn’ will make the order sought by the
plaintiffs.

The BPG receipt

16 On 23 July 1992 Westpac distributed to the bank&lF®O0 that it
had received as part of the third and final disiiidn of the proceeds from
the sale of the publishing assets. This amount medsncluded in the
plaintiffs' pleaded case but the banks do not desthat it was received or
that it came from the sale of the publishing assdtsannot see any
prejudice (in terms of mounting a defence) thatraed to the banks as a
result of its omission from the pleadings. Accagly, | will order that it
be repaid to BPG.

Bank interest

17 The pleaded claim for recovery of interest paidth companies to
the banks before the commencement of the insolvaayinistrations
Includes some payments before 26 January 1990.

18 The relevant payments affect Westpac ($568,700) HKBA
($443,956). | will not order repayment of thoseoaimis.

Interest

Calculation of compensatory interest

19 In Bell [No 9] [9711] - [9719] | said that compensatory relief
ancillary to the primary monetary relief would lmethe form of interest,
not an account of profits. | made that decisiorpohlic interest grounds.
| specified the rate and manner of calculation riénest. The banks
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20

21

22

23

submitted they had not been properly heard on dte and manner of
calculation of compensatory interest. After a @nseial, towards the end
of which the parties filed about 37,000 pages ofittem closing
submissions (including on questions relating toefell was (perhaps
inexplicably) unsympathetic to that argument.

The banks submitted that to compensate the plirdaf being held
out of moneys in accordance with the principlesaétin the judgment
the interest payable by the banks should be caémlila

(@) using the 90-day bank bill swap rate less (p6b cent for the
period up until August 2007;

(b) using the 90 day-bank bill swap rate for theiqze from August
2007; and

(c) compounding interest every 90 days.

The banks sought leave to rely on an affidavit idetathe relevant
rates and setting out the calculation of the irster@ccording to the
principles outlined. | gave leave for the banksatlwuce the additional
affidavit evidence but for the limited purpose Wfistrating the windfall
argument. In that respect | note that if intergste to be calculated in
accordance with the banks' submissions the amownddwreduce by
about $550 million.

| do not resile from anything | said in Sect 36f4Bell [No 9] and
(save as set out below) have no intention of remngsithat matter. |
confirm the decisions to:

(@) deny the plaintiffs an election between an antof profits and
some other measure of compensation;

(b) direct that compensation take the form of et&rand

(c) direct that interest should be calculated onompound, rather
than simple, basis.

There are, however, three issues that | do needldoess. First, in
Bell [No 9] [9718] | said the rate of interest should be thesWac
business indicator rate less 1 per cent and | sgdawhy. For the
reasons explained in plaintiffs' document entitisidites on Monetary
Receipts and the Liquidators' Compound Interest@aiions’ | note that
as from 25 January 2008, the rate will change ¢éoWhestpac Reference
Lending Rate plus 0.75 per cent less 1 per cent.
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OWEN J

24 Secondly, | did not specify the rest periods foe ttalculation of
compound interest. The plaintiffs submit that feg¢ should be
compounded at monthly redtd. accept that submission.

25 Thirdly, the plaintiffs submit that the compounderest calculation
should continue through to the date on which the&kbaepay the moneys.
| think a more appropriate order is that the catah be made as at the
date of the judgment. From that date the plamtiill have a judgment
they can enforce. Thereafter, so far as conceresest, s 8 of th€ivil
Judgments Enforcement Act 2Q04A) will apply.

Tax on interest

26 The banks made a further submission concerningakailation of
compensatory interest. The banks contended tlapldintiffs should
only be entitled to compound such interest as thstiffs would have
been entitled to retain for their benefit. Theimi#s would obviously not
have retained any amount which was payable asntaespect of the
interest earned. Accordingly, if tax is and wohlave been payable in
respect of moneys placed on deposit by the pléaniife amount payable
as interest for each year should be excluded fromm @mpounding
effect.

27 The banks do not argue that the primary amount éneyequired to
pay should be reduced by the tax that is, or wbakke been, payable on
the interest component of the monetary relief. TDamks seek to be
relieved of an obligation to pay compound inter@stsuch sums on an
incorrect basis; namely that the plaintiffs woul/é ‘had the use’ of such
funds over the years. The plaintiffs are therefmmpensated for tax but
the banks are not exposed to the compounding ingrathat portion of
the moneys the plaintiffs would have been obligeddde to the revenue
authorities.

28 The banks rely on dicta of Stephen JAtlas Tiles Ltd v Briers
(1978) 144 CLR 202. His Honour said, at 231:

If the basic factor in assessing economic loss,aignwhat would have
been the Plaintiff's earnings but for his injurgncbe no more than an
informed estimate, inherently subject to errorsvafious kinds, some of
which may be cumulative the one upon the othés, abviously illusory to
seek for precise accuracy in an ancillary factochsas tax, itself
dependent for its quantum upon an uncertain estiroltearnings. As
Barwick CJ said inLind v Macleod estimation of the amount of tax a
Plaintiff would have paid on his continuing pre-a@ent income is to be
made ‘not, of course, precisely but broadly in axnea which is sufficient
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29

30

31

for such purposes as the present’. This confornts thie views of their
Lordships inGourley's Casgeas Earl Jowitt said, the tax must be estimated
and that estimate 'will be none the worse if ifdemed on broad lines,
even though it may be described as rough and ready’

The plaintiffs submitted that the banks' position wrong in
principle. | do not think | need to resolve thesue. | am prepared to
accept, for the purpose of these supplementarpmsathat the position is
as contended for by the banks. The next questmicezrns the onus of
proof. Each party said the other bore the burdeastablishing the tax
position of the relevant companies. | will resolvshortly. Put bluntly,
the plaintiffs want the money so they have to dstaltheir entitiement to
it.

It is neither necessary nor possible to make pedamslings as to the
tax position of the several Bell group companiesas referred t®eeny
v Gooda Walker Ltd (No 4]J1995] STC 696, a case in which certain
Lloyds names were awarded damages for breach oblbhigation to
exercise reasonable skill and care in the condukctingurance
underwriting businesses on behalf of the namese @gdint in issue was
whether in determining interest on the damages rutide equivalent to
s 32 of theSupreme Court Act 1938VA) the calculation should be made
on the gross amount or on the net losses aftengsiedit for tax savings.
Phillips J held that it should be the latter butapplied an approach that
accords with the 'rough and ready' description tatbpn Atlas Tiles
Phillips J said, at 702:

The discretion to award interest under statute i®r@ad discretion

designed to enable the court to compensate foprigjedice flowing from

loss of the use of money. No court is likely tauctenance a detailed
inquiry into the tax position of an individual P&if in order to decide

how to exercise that discretion. The complexity anst of that exercise
are likely to be out of proportion to the end toiethit is directed. But it

does not seem to me that this fact should resulthen court, in all

circumstances, closing its eyes to the implicatiafistaxation when

awarding statutory interest.

That is the approach | intend to take. | do neeh@ decide whether
or not the amount payable to the plaintiffs will faébject to tax. Nor do |
need to enter into the complex task of determinmgether losses are
available to offset any tax that might be payabld, af so, the extent of
the offset. All | am required to do is take a lrdush approach and look
at potential outcomes. The purpose is to determimether an alternative
method of calculating interest is necessary or @pyate in order to do
practical justice between the parties.
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OWEN J

32 The allocation of the primary monetary relief amahg plaintiff
Bell companies is summarised in the following tablEhe figures have
been rounded.

Company Amount
BGF $256.5 million and £443,800
BPG $641,000
BGUK £14.1 million
Bell Equity Management | $830,000
Dolfinne $28 million
Industrial Securities $5.9 million
Maranoa Transport $19.5 million
Dolfinne Securities $1.2 million
Neoma Investments $3.4 million
Wanstead Securities $943,000
33 This demonstrates that of the great bulk of thenary monetary

relief (something in excess of 90 per cent) is p&yd@o Australian Bell
group companies. It can be assumed that the casatmey interest would
be shared between the Australian Bell group conggaand BGUK in
roughly similar proportions.

34 The BGF accounts at 5 October 1990 include, by @fagy note, an
unrecognised future tax benefit of $591.2 millforiThe June 1989 and
5 October 1990 accounts indicate that the group gseup tax relief to
alleviate income tax on individual group compani@&$ie note concerning
the unrecognised future tax benefit is as follows:

The directors' estimate of the potential futureome tax at 5 October 1990
in respect of timing differences not brought toaett is [$591.2 million].
This benefit will only be obtained if:
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35

36

37

38

(@) the company derives further assessable incdnaenature and of
an amount sufficient to enable the benefit from dieductions for
the timing differences to be realised;

(b) the company continues to comply with the caodg for
deductibility imposed by law; and

(c) no changes in tax legislation adversely affeetcompany realising
the benefit from deduction for the timing differessc

The 5 October 1990 accounts were audited. Thesegusalification
concerning the 'going concern' assumption but thereno adverse
comment on the note about future income tax benefihis suggests that
the auditors were satisfied that, so long as timepemy earned assessable
income in a future period (and the other conditimese fulfilled), the tax
benefit could be recognised. So far as | am awlaeee has been no
change in the ownership structure of BGF such ghiaffect the ability
to carry forward losses or to permit the allocatidriosses to other group
companies. Nor am | aware of any changes to @isl&ion that might
have an impact of the ability of the BGF to bringaiccount its tax losses
against assessable income that it might earn ifuthee.

| accept that this would not be a sufficient eviigy base on which
to make findings as to the exact tax position ¢ tompany. For
example, it does not answer the question whetleethave been, since
1990, other calls on the available tax losses oFB@ut that is not the
exercise | have to perform. The question is whettieere are
circumstances of sufficient gravity to require duetion in the level of
compensation to which the plaintiffs would othemvise entitled. | can
approach it using the 'rough and ready' approach.

In Australia the company tax rates have varied betwa high of 39
cents in the dollar (January 1990 to 30 June 1893a)low of 30 cents in
the dollar. Had the 39 cent rate carried througttlie entire period, the
companies would have been able to earn assessabi@me up to about
$1.5 billion before the future income tax benefidhbeen fully utilised.
As a matter of mathematics, as the rate declinedavel of assessable
income the losses can sustain increases.

| believe the material in the BGF accounts as aflBt® 1989 and
5 October 1990 is sufficient to enable me to draseasonable inference
that if the receipt or accrual of compensatoryriggéeattracted (or attracts)
a liability to tax, the available tax losses in B@&bBuld have covered (or
would cover) its liability. By virtue of the grouelief system, BPG and
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the seven BRL shareholders would have been abilekt advantage of
BGF's carry forward losses.

My limited knowledge of tax law and practice suggdsere would
be difficulties in applying group relief acrossamational borders. If this
is right, BGF could not cede losses to alleviatg tan levied on BGUK in
relation to interest payable to it under the judgmdn relation to BGUK
some group relief schedules were tendered in ewelenThey were
described as adaptations of the schedules maidtéapeMartin Brown.
He was the group Taxation Manager for Bond CorpamaiUK) Ltd, with
responsibility for tax matters of the BGUK groug@he schedule for 30
June 1988 indicates that BGUK had tax losses ty darward of £14.1
million. In his witness statement Brown said thatat November 1988
there were losses in the BGUK group but that he ribt expect the
companies, in future accounting periods, to haaditig income against
which those losses could be carried forwdrd.

This suggests that there were at least some tagddbat might have
been (or might be) available in BGUK but whethemot they could be
used to offset tax on the receipt of compensataoigreést is problematic.
But as | have already said, the primary monetdrgfrpayable to BGUK
Is a small percentage of the total amount thab#rks will be required to
pay and the interest calculation will be proporétaty similar. | do not
believe that the risk of unjustified windfall acorg to BGUK by reason
of tax implications requires that a different treaht be afforded to the
BGUK entitlement.

The windfall argument

41

In their document dated 23 January 2009 entitledfébdants’
Explanation and Proposed Orders for Relief' th&kbaaised an argument
(rejected at trial) that the plaintiffs were nottided to equitable relief
because the banks could not be restored to thginak position. Perhaps
anticipating my likely reaction to that line of atk they raised an
alternative argument based on a provisional lidiodascenario. The
banks sought to adduce a further expert reportimgpias to what would
have happened in the following hypothetical circtanses:

(@) the various Bell group companies went into idation a
reasonable time after 26 January 1990;

(b) the publishing assets, the BRL shares and tase®us assets
were realised at the values | attributed to thenthe purposes of
the insolvency case; and
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(c) the funds were distributed in the liquidatiams the basis of the
liabilities of the various companies in 1990.

The difficulties in establishing all necessary ederts of a formal
liquidation scenario in the narrow confines of astpmial hearing to
determine relief will be obvious. The banks did peess the tender of the
additional expert report. But a notional liquidatiremains the basis of
what has been termed the windfall argument.

The windfall argument has, at its heart, a numbérredated
propositions. First, the plaintiffs cannot recoWeat which would have
been paid to the banks in any event. The bankgwrdrthat the assets
actually available in a notional liquidation wouldve been few because:

(@) the publishing assets were subject to the B@ele securities,
which have not been and cannot be set aside; and

(b) in early 1990 the BRL shares were worth nothing

Secondly, relief should be moulded to recognisd tha banks
would have received all or substantially all of ffaintiffs’ assets in the
notional liquidation so that 'the prejudice thatrids the grant of relief is
the prejudice to those external creditors who wdudde, but did not,
receive a dividend as a result of the impugnedstatmons'. Accordingly,
the banks should only be required to repay to tlenfiffs amounts
representing the likely dividend to those extearatitors.

Thirdly, in a liquidation occurring within a reasasle time after
26 January 1990 the bondholders would not haveiveteanything
because of the subordinated status of the on-lodihthe plaintiffs are
permitted to recover all of the moneys involvedti®e primary relief
together with compensatory interest, it is likehat some funds will flow
to BNGV and from it to the bondholders. The bordkos are, therefore,
big winners from this saga and it would not be appate to grant
equitable relief that gives them a distributionwbich they would not
otherwise have been entitled.

Fourthly, in a notional liquidation the banks woulldve recovered
virtually all of the moneys then owing to them. liBeshould therefore be
moulded so that they are only required to disgtingedifference between
the amount they actually received and that whichy thvould have
recovered in the notional liquidation. If the ad/af interest is to be truly
compensatory, it should be calculated only on difétrence.
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The first of those propositions depends on the wieat is taken of
the fact that the Harlesden securities have nat beeaside. The second
and fourth propositions are closely related. Teeoad depends on the
extent of the external creditors and is thus problec if the formal
notional liquidation scenario is carried through permit definite
calculations to be made. | will, therefore, coricate on the fourth
scenario.

The third proposition says much about why thig#tion has been
carried through to the lengths that it has. Deaisiabout litigation
funding were taken at an early stage. | have @yresaid that | know
nothing about the detail of the arrangements argardce them as
essentially irrelevant to the task | have to perforBut the reality is that
SGIC, which acquired the domestic bonds from Héygs Securities, is
one of the litigation funders. It has never besguad that the domestic
bonds were other than subordinated but SGIC magtealty be a party
to the s 564 applications.

One plank of the banks' argument is that rescissamot possible
and that, therefore, the banks cannot be restorduktr original position
and that, accordingly, the plaintiffs are not deditto any monetary relief.
Leaving to one side the Harlesden securities Ictegethat argument at
trial and will not go into it again. With that ex@tion | do not propose to
go into the fascinating arguments about whetherbteks need leave to
reopen in order to advance the remaining aspectghef windfall
argument. | think a more fruitful exercise will tleexamine whether:

(@) the plaintiffs should have their primary momgteelief or whether
they should be limited to the differential iderdi in the fourth
proposition above; and

(b) whether (assuming the plaintiffs are entitlex their primary
monetary relief) an award of interest on the futhcaint will
offend the compensatory principle.

To put these arguments in perspective it is necgdedook at the
broad figures involved in the plaintiffs' claimsr fimonetary relief and in
the banks' response. The figures set out in tile tae all approximate.
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Nature of claim Amount

Plaintiffs' primary monetary relief $350 million

Compound interest on full amount of plaintiff$1.2 billion
primary monetary relief

Banks' 'fourth proposition' differential $87 miltio

Compound interest on banks' 'fourth propositi@#28 million
differential

The Oxford Dictionary defines 'windfall' as 'a thimnexpectedly
acquired, a piece of unexpected good fortune'. cddd have a neat
semantic debate as to whether, strictly speakirgcbnsequences of this
judgment are a 'windfall'. The liquidators toole thiew that the banks
had received an inappropriate benefit at the ex@pehshe general body
of creditors and they set out to right the peragiveong. No doubt they
kept the creditors (including the bondholders) infed as to the proposed
course of action and progress along the way. Emepuraged the trustee
for the bondholders to join in the action. | an sore whether, in those
circumstances, a distribution (if one is made)ubbasdinated creditors out
of a fund recovered from the action should be dtaresed as a ‘windfall'.

Be that as it may, it is undeniable that had than$actions not
occurred and had the companies gone into liquidasioortly after 26
January 1990 it is unlikely the bondholders woudddnreceived a return
on their investments. To that extent, anything thew receive might be
termed a 'windfall' in a more idiomatic understagdof the word.

This brings us back to the vexed question of advahd effective
restructure’. The banks' case is that, as atrdéda 1990, the directors
had two choices: the Transactions or liquidatiohe beauty of the
Transactions, the banks say, is that they weressangial first step which
gave the directors an opportunity 'to exercisertbemmercial acumen
and business judgment to pursue steps to ordeanftags of the Bell
group in the interests of each company as a windllee Bell group’. This
would allow them to continue to carry on busines®&s to restructure the
financial position of the group. The plaintiffsysiis is not so. They say
that unless the Bell Participants were able to remi® a valid and
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effective restructuring of their financial positiothose companies would
have been wound up or their assets liquidated.

There are myriad referencesBell [No 9] to the concept of the valid
and effective restructure and the opposing posttaken by the parties in
relation to it. Without intending this to be anhexistive list | mention
[709], [901], [4925] to [4926], [4300] - [4309] anjd334] - [4335]. As a
general statement | accepted that the banks' gositi ‘'Transactions or
liquidation' was too restricted and that the pli#fsitcase in relation to the
valid and effective restructure was to be preferred

The banks' windfall argument relies on the notiohquidation
scenario. In other words, the banks posit whatlevbave happened had
the Transactions not occurred and had the compgormesinto liquidation
shortly after 26 January 1990. In that respecbtreks take comfort from
what | said at [4287] about my 'back of the envelaalculation as to the
position had the companies gone into liquidation 28nJanuary 1990.
The banks submit that on that basis they woulda antional winding up,
have received, save for immaterial amounts, repaymkthe entirety of
their debts. This is so even if the Transactioas hot been entered into.
Any relief which is ordered should take those fngdi into account. To
do otherwise will mean that the banks pay inteosstnonies which they
would in any event have received in 1990 to theebenf creditors the
court has found would not have received a paymerd liquidation in
January 1990, namely the subordinated bondholders.

This submission attaches too great a significaocmyt back of the
envelope calculation. In [4288] and [4289] | expéal the purpose of the
exercise and its limitations, including that it aoits the group insolvency
sin. In addition, it was necessarily restrictectwadence led, largely from
the books and records of the companies, concerthegposition in
January 1990. It is not uncommon in large cormgotajuidations for
creditors to emerge who do not appear in the ba@oid records: see
[7244]. This may be the case in the Bell group pany liquidations.
Evidence was adduced as to proofs of debt lodgedaamitted in the
liquidations. They were not admitted to establible truth of their
contents but they indicate there are claims bytieatipurporting to be
creditors and which are not reflected in the badkthe envelope
calculation.

The notional liquidation scenario also assumes ttete would not
be, and could not be, a valid and effective restinectaking into account
the position of all creditors. As | pointed ougrfcularly at [4335], by
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reason of the Transactions the companies losaindainfettered access to
all or most of their valuable assets. They wepzdhfter inhibited in the
way they could realistically go about restructul@ng involving creditors
other than the banks. The banks were placed ionandnt position to
direct and control the restructure negotiationsisTnakes it difficult to
supplant ‘'valid and effective restructure’ constlens with those
inherent in the notional liquidation scenario. ry view there is an
insufficient evidentiary base from which to caldeldhe differential that
Is at the heart of the banks' fourth proposition.

The banks assert in their written submissions tihiat court should
not make an award of interest in favour of compamdiquidation which
would result in distributions being received byditers or shareholders of
such companies who would not otherwise have redewebeen entitled
to such distributions. They rely on two cases upp®rt of this
proposition: Rolled Steel Products (Holdings) Ltd v British Stee
Corporation [1986] Ch 246 andNinety Five Pty Ltd (In Liq) v Banque
Nationale de Parid1988] WAR 132. | think that those cases arealed
at a different issue and do not stand for the psitjom advanced by the
banks.

In Rolled Steel Productshe plaintiff company effectively assumed
responsibility for part of a debt owed by companydBthe defendant.
The plaintiff and B had some common directors aretewowned or
majority owned in common. B defaulted in its obligns to the
defendant and the defendant extracted payment tinenplaintiff. Both
the plaintiff and B went into liquidation. The atineld that in causing
the plaintiff to assume responsibility for B's deibte directors had
breached their fiduciary duties to the plaintifithe court set aside the
transaction and ordered the defendant to repaynteeest component of
the money extracted from the plaintiff.

An issue arose as to whether interest should bedagaon the
monetary relief granted to the plaintiff. The defant argued that any
monetary relief awarded (including interest) shoh#l limited so as to
provide that the aggregate amount to be paid byd#fendant did not
exceed a sum sufficient to enable the plaintifitgildator to discharge in
full the liabilities, costs, charges and expensethe liquidation. If an
amount greater than that sum were awarded, théusunould benefit the
director who had actively participated in the btessc of trust and the
minority shareholders who had consented to thosadbes. Slade LJ
ultimately decided, however, that while he had ‘msympathy’ for the
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argument he would not cap the defendant’s liabilly procedural
grounds.

In Ninety Five the issued shares in the plaintiff were acquirgdb
company called Bicton. On settlement the directdfrshe plaintiff, in
breach of their fiduciary duties, paid chequeshe defendant bank in
repayment of a loan by the defendant to Bictomiaboée Bicton to acquire
the issued capital of the plaintiff. The effecttloése transactions was that
the plaintiff gave to Bicton financial assistanoetlie extent of almost $2
million, in breach of section 67 of tt@ompanies Act 196(WA). That
section prohibited a company from giving financiaksistance in
connection with the purchase of its own sharese flaintiff later went
into liquidation.

Smith J found that the defendant was liable asnstoactive trustee
to account to the plaintiff the sum received inagpent of the Bicton
loan under both limbs oBarnes v Addy His Honour then turned to
consider whether the plaintiff should be entitledinterest on the sum
paid in respect of the Bicton loan. Smith J nateat, as the plaintiff's
money had been used by the defendant in its tradrigyities, the
plaintiff would generally be entitled to compoundarest. However, an
award of interest would result in a substantiaphkig in the hands of the
liquidator of the plaintiff after all its liabiligs and the costs, charges and
expenses of the liquidation had been dischargdtht Jurplus would fall
to be distributed to the sole contributory of thempany which the
evidence disclosed to be Bicton.

Smith J therefore adopted the approach advancéaob@applied, in
Rolled Steel Productand placed a limit on the liability of the defenta
He capped the interest award so that the amourtiet@aid by the
defendant to the plaintiff did not exceed a sunfigeht to enable the
liquidator of the plaintiff to discharge in full ¢hplaintiff's liabilities and
the costs, charges and expenses of the liquidation.

In both of these cases an uncapped award of ihter@sld have
provided a surplus to the liquidator in excesshaf liabilities and costs,
charges and expenses of the liquidation, and tinipliss would have
fallen to be paid to a party which had activelytiggvated in the breach of
fiduciary duties. It would therefore sometimesapgropriate to limit the
award of interest so as to prevent a wrongdoer foemefiting from its
active participation in the breach.
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In the present case, however, the bondholdersradgars of BGNV
and BGNV is, in turn, a creditor of BGF. Furthéere bondholders did not
participate in any breach of fiduciary duty. Theag not wrongdoers for
whom the discharge of their (subordinated) clainosild be inequitable.
It follows that the principles enunciated Rolled SteelProducts and
Ninety Five do not support the capping of an award of intevesich,
under general principles, would flow from a defemsa conduct in
relation to the trust property.

| need now to go back to the fundamentals from tvhie right to
relief arises. The plaintiffs established a canfsaction on the first limb
of Barnes v Addynamely, the banks received trust property knovtirag
it arose from a breach of the directors' fiducidties. The primary
monetary relief to which the plaintiffs are entitles the disgorgement by
the banks of the proceeds from assets realisedbtained by virtue of
rights and powers arising from the impugned Tratsas. Once the
Transactions have been set aside the banks' abhgatto restore to the
plaintiffs the funds in the five categories ideietif in the judgment.

| do not see how the restoration of these fundldlaintiffs can be
said to constitute a 'windfall'. But the plaingiffannot require repayment
of the funds without recognising the obligationg theveral Bell group
companies had to the banks prior to the Transaxtiohhe banks can
assert claims in respect of those obligations bay tdo so on an equal
footing with other ordinary, unsecured and unsuivarteéd creditors. This
does not, and cannot, constitute a windfall.

The problem arises through, and because of, therdaved
compensatory interest. It appears in stark réefause of the sheer size
of the number. But its size is an incident of fiassing of time and care
needs to be taken not to allow the number to maskelevant principle.
The purpose of the award of interest is to compentgee plaintiffs for
being held out of their primary monetary relief.adHthese proceedings
been finalised within a short (or even reasonainieg after the impugned
Transactions it is unlikely that this argument vebbive arisen.

Nonetheless, it seems to me that as a mattermdiple the plaintiffs
are entitled to have the compensation calculatetheriull amount of the
primary monetary relief. The next question is veet due to the sheer
size of the figure concerned or because it opentheppossibility that
creditors who might not otherwise have receivedvalend might do so,
the court should adopt a different approach. Rud islightly different
way the question is whether those circumstancdgpvatiuce a result that
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goes so far beyond reasonable compensation that dffensive to
conscience and ought not to be countenanced byraaoequity.

One of the questions this raises is what wouldrbepropriate and
fair alternative method of calculation. | can seereason why | should
do anything other than order the payment of thé &nmhount of the
primary monetary relief. To this extent | do naicept the approach
advocated by the banks in what | have termed theHgroposition. In
particular, |1 do not accept that restoration todktent of $350 million (or
thereabouts) should be replaced by orders for paymiean amount of
approximately $87 million.

It would, of course, still be possible to recognise smaller figure
but to do so solely as the base for the calculadgfa@ompensatory interest.
The problem with that approach is that it assurhesbianks would have
received payment in full had the Transactions remrbentered into and
had the companies been liquidated shortly aftejaiary 1990. As |
have already indicated, the 'back of the envelopkulation | made in
Bell [No 9][4287] is an insufficient evidentiary base for lsuicfinding.

It may well be that the interest award forms thi lofi the fund from
which (after the priority claims recognised in tieéevant legislation have
been satisfied) distributions or payments might rbade to ordinary
creditors and (perhaps) to subordinated creditos @erhaps also) to
litigation funders (if successful in applicationsder s 564). But that is a
consequence of the peculiar circumstance of ttie ead does not, in my
view, require either the withholding of part (orl)abf the primary
monetary relief or a capping or other diminution time award of
compensatory interest to which the plaintiffs wootterwise be entitled.

| do not regard the windfall argument as a frivaldlight of fancy
on the part of the banks. It deserved, and has geen, close attention.
But | think the preferable course is to order thpayment of the primary
monetary relief and to permit the calculation dénest to be made on the
full amount.

Non-plaintiff transactions

74

| made it clear during the trial that | held a grasoncern about the
guestion of relief in relation to non-plaintiff Thsactions and (I hope) that
concern is obvious from the reasons: see, for el@grBell [No 9] Sect
36.2. | reiterated it during the hearings in Faloyuand March 2009. |
have already identified the problem. Not all of Bell group companies
that entered into Transactions are plaintiffs ia #ction. As a general
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proposition relief cannot be granted to an entiigt is not a party to the
action. This is especially so where, as in thse¢cdransactions entered
into by non-plaintiff entities have not been seidas Further, a
prerequisite to equitable relief of the type sougitthe plaintiffs is that
the other party can be restored, so far as is lpesdio the position it
enjoyed prior to the event giving rise to the cldtmequitable relief.

In addition, there are strict limits on the availi&p of monetary
relief in relation to transactions that have noerbeset aside. The
discussion ofHancock Family Memorial Foundation Ltd v Porteous
[2000] WASCA 29; (2000) 22 WAR 198 in Sect 21.2.5ighlights the
problem for the plaintiffs in relying on transact®othat have not been set
aside .

| said (at [9660]) that | was am not prepared tangmrelief in the
broad all-encompassing form advanced in prayerdbef EE of 8ASC
and in PP par 71(d)(iii). But | said the plairgifhight be entitled to some
relief in relation to non-plaintiff Transactions fihat were necessary to
preserve the integrity of orders to which they wettgerwise entitled but
that any such relief would have to be precise anddd.

The inclusion or exclusion of Bell group companiksn the list of
plaintiff entities has not happened by accidenthals been the subject of
deliberate and considered forensic decisions. Wihen action was
initiated in 1995 TBGL, BGF, BGUK, BPG and BGNV weall parties.
So, too, were 14 of the companies that are novgelienth plaintiffs. But
over the years another six Bell group companieshasen added as
seventh plaintiffs; namely, Dolfinne Securities, di&, TBGL
Enterprises, Wanstead Securities, WAON and Westeenstate. During
the opening counsel for the plaintiffs went to sdergths to explain why
each of the plaintiff companies had been joined party'* Section 6.2.1
includes a brief summary of the rationale behiredjttinder of the various
entities.

It would have been impossible, or at least verfidift, to join some
of the Bell group entities. Companies within tharldsden sub-group
(the group that held the publishing assets and lwhias sold to WANH
by the Harlesden share sale agreement) are exanpilgshere are some
other entities that are not parties and which tlenfiffs now seek to
bring in to the overall relief regime. In relatibmthose entities (save for
Bell Bros Holdings, which is in liquidation) the @anation proffered as
to why they were not joined is that they have bderegistered. | will
return to that question a little later.
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The plaintiffs are not saying that relief can barged to entities that
are not parties to the action. But they say tha¢ne a Transaction of a
non-party adversely affects the rights of a pléiell company the latter
can claim relief in relation to the non-party Tracsons to prevent
infringement of a plaintiff's rights. The probleinperceive is that this
may become a triumph of form over substance. herowords, that the
relief will, in substance, be relief in favour dfet non-party although the
form belies such a conclusion. That matter agtuere is nothing | wish
to add to what | said iBell [No 9] and in exchanges with counsel in the
March 2009 hearings about the principles and diffies as | have
identified them. | need to explain in a little reatetail:

(@) what relief the plaintiffs seek in respect obnrplaintiff
Transactions;

(b) why the plaintiffs say they need that reliefda
(c) why they say it does not infringe the generaiqples.

The difficulty confronting me is not so much oneaoliack of power.
The question relates to the proper exercise optveer and discretion to
fashion relief so as to do justice between theigmrtSuch an exercise of
power and discretion must be faithful to establispeinciples and must
not give vent to idiosyncratic notions of fairnes3his starting point
relieves me of the obligation to enter into a dethanalysis of the parties'
submissions about these questitns.

In an early version of the plaintiffs’ draft minutd proposed
judgment and ordet$the plaintiffs sought a declaration (identified the
letter O) in these terms:

The [banks] are not entitled:

(@) to enforce or rely on or assert the validity tbé transactions
referred to in Column 1 of Schedule H against thagmganies listed
against each such transaction in Column 2 of Sdbaddiu

(b) to take any step to require the companiesdisteColumn 2 of
Schedule H to perform or comply with any transactieferred to
in Column 1 of Schedule H; or

(c) to rely on or assert an entitlement to paymentreceive any
payment from the companies referred to in Colunof 3chedule
H under or by reason of the transactions againgthathe name of
that company is listed in Column 2 of Schedule H.
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82 The first transaction listed in Column 1 of SchedH is the
Principal Subordination Deed. Column 2 containe tlames of 13
non-plaintiff Bell group companies that are parties the Principal
Subordination Deed. Among them is Group Color. e Tother
transactions (and companies) mentioned in Schedlale guarantees and
indemnities (Group Color and TBGIL), a share moggyéGroup Color)
and the BIIL Subordination Deed (BIIL). In otheomds the declaration
and Schedule H purport to affect four transactems 15 companies. The
all-embracing effect of this declaration is obvidtmn its terms.

83 As a result (I presume) of exchanges that took epldaring the
March 2009 hearings, this regime was altered. Rli&tlaration O and
Schedule H were deleted and replaced by a seriesleofarations
(identified as O to DD) dealing separately with entfied transactions
and companies and seeking to inhibit the exergighéd banks of rights in
nominated clauses in the relevant document. Tpasagraphs relate to
the Principal Subordination Deed and (in one pajaigronly) the BIIL
Subordination Deed and seek to restrict the bamks €nforcing rights in
relation to distributions by the liquidators to tleéevant non-plaintiff Bell
companies. Details of the fourteen non-plaintiffllB.ompanies and the
source of the distributions to them from the liquar of a plaintiff Bell
company are listed in the following table. | wékplain the fourth
column (plaintiff said to be affected) later inglsection.

Non-plaintiff Source of distribution Paragraph in Plaintiff said to be
company proposed orders affected
Armstrong Ledlie| BGF @) TBGL

Stillman Pty Ltd

Belcap Portfolio Pty BGF P BGF

Ltd

Bell Bros Holdings Bell Bros R TBGL and BGF
BIL™ BGUK DD BGUK

Bell Properties Pty Bell Bros S Bell Bros

Ltd

Davsell Pty Ltd BGF T TBGL

Godine  EnterprisesBGF Q BGF

Pty Ltd

Group Colot® BGF V and W Belcap Enterprises
Harlesden Pty Ltd BGF X Wanstead
Overells Pty Ltd BGF Z TBGL

Savidge & Killer Pty| BGF AA TBGL

Ltd
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W & J Financial| BGF CC TBGL
Services

Wanstead FinanceBGF U BGF
Pty Ltd

Wigmores  Finance BGF Y BGF
Pty Ltd
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| should add that in par BB the plaintiffs soughders preventing the
banks from enforcing rights under the Principal &dimation Deed in
relation to distributions by the liquidator of BGB Bell International
Insurance Co Ltd. But that company was not a p#rtyhe Principal
Subordination Deed and nor was it otherwise a Balfticipant. On
24 April 2009 the plaintiffs solicitors advised tlimurt that par BB was
no longer pressed.

To describe the relief sought by the plaintiffstims aspect of the
proposed orders | will use declaration V as an gtam

[The banks] are not entitled to rely on, asseréreise or enforce any right
under clauses 2, 3, 4, 5, 6, 7(b), 8, 9, 10, 12 Hadf the Principal
Subordination Deed in respect of any payment, aimi®r distribution of
any kind or character whatsoever, whether in casleurities or other
property or the benefit or proceeds thereof whichlisbe payable to, or
deliverable to or received by [Group Color] frone tiquidator of BGF.

Apart from the boilerplate provisions it is diffituto identify
anything material in the Principal SubordinationeBehat is not covered
in the nominated clauses. The BIIL Subordinatiope® is in similar
terms. | should add that in pars 25 to 40 thenpfs seek injunctions
restraining the banks from engaging in conduct reoynt to the
declarations. Paragraph 38 relates to Bell Inteonal Insurance Co Ltd
and is no longer pressed.

The explanation as to why the plaintiffs say reliefrelation to
non-party transactions is necessary emerges frandoguments. One is
an affidavit sworn by Woodings on 18 February 20Gtd the other is
plaintiffs’ Submissions in Support of Proposed @de | will try to
describe the problem in as brief a fashion as | can

Woodings developed a distribution model which clat@s the
distribution of amounts to the creditors and shaladrs of the Bell group
companies. It is not based on the SNAs but radimeavailable current
information as to external creditors and debt agditg relationships
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within the Bell group. The distribution model demstrates, among other
things, the financial effect of certain non-plaihiflransactions and the
terms governing the distributions to BGNV in thguiidations of BGF and
TBGL on the resulting distributions to creditor$he distribution model

identifies the non-plaintiff companies whose Tramiems are likely to

have a significant adverse impact on the distrdmdithat are received
both by plaintiff Bell companies and by externaéditors of the Bell

group companies, other than the banks. Four agadnd a number of
differing assumptions have been used to developreety of scenarios

showing how moneys would flow depending on the wiistances

pertaining to receipts and recognition of claims.

Woodings opines that if the relief sought in relatito the
non-plaintiff Transactions is not granted, the exa creditors are likely
to receive significantly less than would otherwisethe case. Based on
the assumptions and calculations in the distrilouthmdel the reduction in
the amount that they will receive is in the ran§&bl9 million to $678
million. Conversely, the plaintiffs contend, thanks stand to benefit by
these amounts if the relief is not granted.

As a result of further exchanges between the sami¢-ebruary and
March 2009 the plaintiffs prepared a revised distion model. | am not
sure what, if any, difference the revised model @salto the range
mentioned in the preceding paragraph. The pléshtafritten submissions
suggest that there will still be a significant retion in the funds available
to meet the claims of external creditors. | carsayt whether it is more or
less than the range specified in the precedinggpajpa.

The problem arises in this way. The proceeds isfjttdgment and
any other funds available in the liquidations, afsatisfying priority
claims, will be distributed by the liquidator ofracipient company (A)
according to claims that have been recognised byTAis will include
distributions to external creditors of A and toatlBell group companies
(B). There will, in turn, be distributions by Bawrding to claims it has
recognised. This may involve further distributicsexternal creditors
and to other Bell group companies. In relation the latter, the
distribution might be to a creditor company or te shareholder as a
return of capital.

The distribution model recognises that if the bamke able to
enforce the Principal Subordination Deed and thH EHubordination
Deed against the 14 non-plaintiff companies idedifin the table there
will be blockages in the free flow of funds througte group. In his

Document Name: WASC\CIVI2009WASC0107.doc  (HH) Page 30



[2009] WASC 107

OWEN J

affidavit Woodings has annexed fifteen charts fhratvide details of the

blockages. Because the proposed orders have chamge the affidavit

was sworn the charts do not marry exactly with gheposed orders but
that is not an impediment to the use of the chari@m going to use two
of the charts to illustrate the blockage propositidBut before | do so, |

need to explain how the plaintiffs say that thexem adverse impact on
legitimate rights that they are entitled to protedtvhat follows is an

incomplete description of the problem but it is egio to identify what the

plaintiffs say is at stake.

93 The plaintiffs contend that the banks should noalb®ved to rely on
the Principal Subordination Deed (or the BIIL Suboation Deed) as
against the specified non-plaintiff Bell companid$§.they are permitted
to do so any funds distributed to the non-plainB#ll companies as
creditors or shareholders of other Bell group comgsm will pass to the
banks instead of the creditors and (or) sharehsldéithe non-plaintiff
Bell companies.

94 Clause 2 of the Principal Subordination Deed presidfor
contractual subordination of 'subordinated lialgiit to 'senior liabilities'.
The subordinated creditor cannot prove in the digtion of any 'security
provider' unless requested by the banks' secumgntato do so.
Consequently, if there are any senior liabilitiegaat after various
Transactions have been set aside, any non-plaBilif company owed
money by a plaintiff Bell company with funds to tdilsute cannot prove
in the liquidation of that plaintiff and is, theoeé, unable to secure funds
for distribution to its own creditors or sharehaokig(which may include
plaintiff Bell companies) or will hold any fundsomved subject to the
turnover trust under cl4. By virtue of that praen liquidation
distributions to a non-plaintiff Bell company asw@bordinated creditor of
a plaintiff Bell company with funds to distribute postponed to senior
liabilities and will be the subject of a turnoveundt if the senior liabilities
have not been paid or satisfied in full.

95 By reason of the banks' pre-Transactions respetasities 'senior
liabilities' may include:

(@) principal and interest to the dates of ligumatof BGF and
BGUK under the facilities; and

(b) post-liquidation interest, in circumstances wmhethe banks'
entitlement to post-liquidation interest is a cantual entitlement
which subsists as a liability of BGF and BGUK thatmerely
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deferred until all creditors have been paid in file amounts
owing to them plus pre-liquidation interest whepglecable.

Accordingly, while any entittement of the banks andtheir
pre-Transactions respective facilities to principare-liquidation or
post-liquidation interest remains outstanding, distribution to a non-
plaintiff subordinated creditor in the liquidatiof a security provider will
be caught by the turnover trust.

All fourteen companies mentioned above are 'subatdd creditors'
and BGF, BGUK, Bell Bros and Group Color are 'sgguproviders'.
The gravamen of the plaintiffs’ complaint is thatese there is what |
have called a blockage the banks will be able tover a part (in fact a
significant part) of the funds they are obligegp&y under the judgment.

This brings me back to the charts in the Woodirfgdavit. Chart 8
concerns Group Color (a non-plaintiff Bell compaiat entered into a
Transaction, namely, the Principal Subordinationede and its
relationship with Belcap Enterprises (a plaintiftlBcompany). Belcap
Enterprises holds all of the issued share capifalGooup Color.
According to its SNA Group Color had no creditossaa 26 January 1990
but it was a creditor of BGF. The statutory repastto affairs prepared
for Group Color shows that BGF was indebted tooit $111,000. The
chart indicates that an amount of $134,000 would alailable for
distribution from Group Color to Belcap Enterprises its sole
shareholder. But the Principal Subordination Deéedo far as it affects
Group Color, has not been set aside. If, therefdine principal,
pre-liquidation and post-liquidation interest hava been repaid to the
banks Group Color would hold the amount of $134,680rust for the
banks.

The mischief, according to the plaintiffs, is thhe source of the
$134,000 is the judgment in this action, stemmingmf breaches of
fiduciary duty and knowing receipt of trust propertt follows that if the
banks can lay claim to the $134,000 the free flofwods from one group
company to another (whether or not they are pRstis impeded.
Further, the banks are being relieved (to thatrextaf the consequences
of their wrongdoing.

The second illustration comes from Chart 5, whigald with the
relationship between Bell Bros and Bell Propertiég Ltd. While it is
not reflected in Chart 5, the SNAs show that BGFs walebted to Bell
Bros to the tune of some $253 million. Bell Breghe sole shareholder
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of Bell Properties and, according to its SNA, itirebted to Bell
Properties in an amount of $1.5 million. The SN¥ Bell Properties
does not include any liabilities for Bell Propestie Although it is not
reflected in Chart5 | remind the reader of thalifig in Sect 10.6.1 of
Bell [No 9] that Bell Bros was liable (subject to objection)the Deputy
Commissioner of Taxation in an amount of $30 millio The chart
demonstrates that if the liquidator of Bell Brosrevéo distribute $1.5
million to Bell Properties (in fact the chart safe distribution might be
$4 million) that sum would then flow back to Beltd® as a return of
capital. But if the banks had not received theingpal, pre-liquidation
and post-liquidation interest in full they could lelaim to the moneys in
Bell Properties. This would reduce the amountlabée to Bell Bros to
satisfy its liability to the Deputy Commissioner dfxation (among
others).

101 These two examples illustrate why, according toplantiffs, relief
in respect of non-plaintiff Transactions (Group @chnd Bell Properties,
respectively) is necessary to prevent an adverpadgtron the legitimate
rights of the plaintiff Bell companies (Belcap Emteses and Bell Bros,
respectively). The right which will be nullified,iin essence, the ability
of the plaintiff Bell companies to enjoy the fuliuits of the judgment
once the chain of distributions have been workeoluidh.

102 The banks, in their inimitable fashion, spare ngpdrpole in
characterising the model as unreliable and entdelyoid of merit. | do
not think it can be dismissed that easily. | ataespgeneral formulation
and | acknowledge the problems that it illustratddowever, it is one
thing to say that refusal of relief will have arvatse impact on the way
the fruits of the judgment are finally claimed adlidtributed. It is quite
another thing to say that fundamental principldatireg to relief in the
adversarial system should, in the exercise of tiseretion to fashion
relief, be overridden.

103 | need to make one other comment about the disimitbunodel. The
banks contend that one factor making the modelliabfe is that it
assumes that distributions to a company in respleshares (as opposed
to debt) are caught by the Principal Subordinab@®d. The banks say
this assumption is not correct and that the deed dot capture returns to
shareholders. The plaintiffs say it does. | hasgumed, for the purposes
of these reasons, that the position is as setrotitea model. But | have
not decided that question. It is one of the myaeaghs of controversy that
remain to be resolved.
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| made it clear irBell [No 9] that a pre-condition to equitable relief
Is that the banks be restored, so far as is pessithe position they were
in before 26 January 1990. The orders rescindiagsactions cover the
Transactions but they do not disturb the pre-exgstelationships between
the banks. The banks are, therefore, entitledd@epin the liquidations
of BGF and BGUK for the principal sums and intereststanding as at
the dates of commencement of the liquidations afs¢éhcompanies.
Subject to the rules affecting double distributigeseWestpac Banking
Corporation v Gollin & Co Ltd (In Lig) [1988] VR 397, 401 - 403) the
banks can also prove in the liquidation of TBGL endhe negative
pledge guarantees.

If the banks can claim post-liquidation interestraeng under the
pre-January 1990 banking arrangements the amouatdikely to be
significant. = Whether they have such an entitlemeast against
non-plaintiff entities could raise some interestanrgd complex questions.
BGF, BGUK and TBGL are insolvent companies. If thde in Re
Humber Ironworks and Shipbuilding Co (Warrant Finare Co's Case)
(1869) LR 4 Ch App 643 is applicable a right to que a contractual
claim for post-liquidation interest would only &g, and only if, there is
a surplus. Where there are creditors with differankings, what claims
have to be satisfied before it could be said thaitet is a 'surplus'? Unless
and until there is a 'surplus' no right to postHitation interest could be
claimed or enforced against BGF, BGUK or TBGL. TRencipal
Subordination Deed was executed as part of the 1€f8tancing. Could
a contractual claim for post-liquidation interestiging under pre-January
1990 arrangements and which cannot then be enfoagminst the
borrowers) be sheeted home to other parties tBtimeipal Subordination
Deed?

If the right to post-liquidation interest is govethby s 563B of the
Corporations Act 2001C'th) (which came into effect on 23 June 1993)
the amount involved may be less than if it werespad as a contractual
claim because the prescribed rate is likely to beel than the
contractually determined measure. But, again, ragv&sues might arise
in the application of s 563B(2). If the claim togp-liquidation interest (as
against the borrowers) is 'postponed', could ippbesued against other
parties under a contractual arrangement? The @ostpent is effective
until 'all other debts and claims in the winding bpve been satisfied.
What obligations does that phrase cover? Whate#f®uld the 'carve
out' of members' claims have? And if the legisiintent in introducing
s 563B was to do away with contractual claims mbenest, what does that
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have to say about the same contractual claim bpungued against
another party?

Fortunately, these are questions that | do not hawtetermine for
the purposes of fashioning relief in this action.

| acknowledge that each of the 14 non-plaintiff pamies is a Bell
Participant and the entry by them into their refgecTransactions was
infected by the directors' breaches of fiduciarntydu But the point
remains that those entities are not before the tGowomplain about the
conduct of their directors or about the conducthef banks in knowingly
receiving trust property or to claim relief in resp of the those matters.

In reality, the plaintiffs seek secondary relief nmelation to
Transactions in respect of which the right to pryneelief lies with an
entity that is not a party. The large number afaldes, assumptions and
scenarios emerging from the distribution model sstg that the
liquidators have carefully worked through the chafrdistributions that
are likely to occur once a fund is available. dhdherefore be assumed
that there are no other material sources of fundsladble to any Bell
Participant that is not either a plaintiff or a glaintiff Bell group entity
mentioned in pars O to DD. Were it not for thedatees of fiduciary duty
each of the non-plaintiff Bell entities would haveen liable to the banks
to the extent provided for in the Principal Suboeadion Deed. In the
light of the breaches of duty those entities cdudste come to the court
and asked (as the plaintiffs have) to be relievietth@r obligations under
the Deed by way of rescission. They have not danand is difficult to
characterise what the plaintiffs now seek as affh@n rescission through
the back door. This they cannot do.

| think it is unlikely that, in relation to any dhe 14 companies
(assuming they had been joined), the banks could haised a defence
that was not available (or rejected) as againskamntgf Bell company.
Nonetheless, it is a possibility and it is onelwd teasons for the general
rule that militates against relief in favour of nparties. It goes without
saying that if a claim for primary relief by onetbe 14 entities had failed
it would have weakened further the claims of tHeeoplaintiff companies
to secondary relief in relation to those Transastio

In Bell [No 9] | said the plaintiffs might be entitled to soméetein
relation to non-plaintiff Transactions if that warecessary to preserve the
integrity of orders to which they were otherwisditéed. It is necessary
to examine what has happened (or is likely to hapje order to see
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whether there is a compelling argument that thenintof the Court's
orders will be frustrated illegitimately unless thenks are prevented from
enforcing non-plaintiff Transactions.

Each plaintiff company is entitled to orders thatTiransactions have
been avoide@b initio in so far as they affect it. The declarationsgsadu
in pars O to DD have nothing to say on that quastidhe issue only
arises in relation to monetary relief. What is gussition in that regard?
The banks are obliged to pay the following amounmtttie following
plaintiff companies:

(@) to BGF, $256.5 million plus £443,800 plus ietdr on those
amounts;

(b) to BPG, $641,000 plus interest;
(c) to BGUK, £14.1 million plus interest; and
(d) to the BRL shareholders, $59.9 million.

Again, those orders can take effect without anyoiwmement of
non-plaintiff Bell entities. Once those moneys d@abeen paid the
liquidators of the various companies are then ebolitp deal with the fund
according to law. This means satisfying prioritgims recognised by
statute and by court orders (if any). The balahea falls to be divided
(again according to law) to those who have estaddisclaims against the
insolvent company. This includes claims by relatechpanies. But once
the distributions have been made the legitimatéatsigenjoyed by the
company concerned in relation to the fund have lhegroured, exercised
and satisfied. If other rights arise they do dueowise than by reason of
the judgment. And a recipient of a distributionthg first company holds
the funds subject to all the rights and obligatiengoyed or imposed by
law.

| can illustrate what | mean by reference to theoupr Color
(Chart 8) example. BGF has a right to receive msrfeom the banks
under the judgment. The fund so established mestistributed first to
priority creditors and then to other entities thatve established claims
against BGF. One of those entities is Group Conce the liquidator of
BGF has distributed $134,000 to Group Color thatams end to the
legitimate rights and expectations as betweendt@roup Color. Group
Color, in turn, holds the funds as an owner bufexito all legitimate
claims on it. Under the distribution model theipldfs say Group Color
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should pass the funds over to Belcap Enterpriseause it is the sole
shareholder and Group Color has no liabilitiehtaltparties.

115 But | do not think this justifies the grant of edliostensibly at the
behest of Belcap Enterprises but initially for thenefit of Group Color.
There is a limited number of ways in which the m@neould be passed
to Belcap Enterprises. One is by way of loan IsuBalcap Enterprises is
in liquidation and unlikely to be able to repayathvould be problematic.
It would be equally difficult to justify the decktron and payment of a
dividend. The only other mechanism would be soorvenfof return of
capital, for example in a liquidation or in a manaathorised by Chapter
2J of theCorporations Act But a return of capital (under those provisions
or otherwise) can only occur if it does not matérigrejudice the
company's ability to pay its creditors.

116 The nub of the problem is that, like it or not, tlReincipal
Subordination Deed (insofar as it affects Groupo©alk still on foot. It
has not been set aside. If, therefore, the baaks l claim under the
Principal Subordination Deed they are creditorsGobup Color. The
effect of the argument is that the banks cannotreaftheir rights as a
creditor of Group Color (not a party to the actidmcause Belcap
Enterprises (which was a party to the action) sayss a claim (which
would, on normal principles rank behind the claifrttee banks) against
Group Color. | have not overlooked the fact thabup Color is an
indirect recipient of the fruits of the judgmenBut the claim by Group
Color against BGF arose in the ordinary coursénefiitra-group dealings
and not because of the conduct the subject of¢tiera In other words
the fruits of the judgment provide the means bychtihe claims could be
satisfied but they are not directly concerned witimduct complained of
by a plaintiff and which entitles a plaintiff todgment.

117 | can complete this picture by going one step bdythiwse depicted
in Chart 8. According to its SNA, Belcap Enterpashas no liabilities.
Any funds it received from Group Color would thenef be available to
be passed on to its shareholder, TBGL. They atie plaintiffs. But the
capacity for TBGL to benefit from some form of dapidistribution from
Belcap Enterprises depends on a fund emanating Gooap Color. The
same problems arise. Similarly, the SNA shows Betap Enterprises is
a creditor of BGF to the tune of some $424,000e [Bgitimate interest of
Belcap Enterprises is to have the liquidators ofFB@&cognise its claim
and then distribute whatever funds are available.
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118 There is a further practical difficulty. Most dig 14 non-plaintiff
entities have been deregistered. Section 601Ae@Corporations Act
provides that a company ceases to exist on deraigist. It also provides
relevantly that on deregistration, all the compsarproperty (other than
any property held by the company on trust) vesta$hC and that ASIC
has all the powers of an owner over property vested. Further, all
property that vests in ASIC does so subject talliteds attaching to that
property under a law. ASIC should satisfy thoabilities and then hold
the balance under the provisions of Part 9.7 reat unclaimed moneys.
Under Part 9.7, unclaimed moneys are to be helthtenCompanies and
Unclaimed Moneys Special Account. A person clagrio be entitled to
the moneys can apply to ASIC and if ASIC is saidfias to the
entitlement it is to pay the funds to that person.

119 | say this presents a practical difficulty becatise choses in action
(such as Group Color's claim against BGF and BelEaperprises'
shareholding in Group Color) have vested in ASIThis raises at least
two issues. First, there is nothing (or no onejvtiom the declarations
and injunctions could attach because the compamesly do not exist.
Once there is a fund available for distribution ligeidator of BGF will
have two choices. One is to have the companiasteged either by ASIC
or more probably by the court under s 601AH(2) dnen placed in
liquidation. The other is to pay the moneys to @3Ind then convince
ASIC that they should return the funds in a margwrsistent with the
distribution model. If, as | suspect might be dase, the banks were to
lodge a competing claim, ASIC would have to maldetermination. Of
course, the banks might themselves move to have ctirapanies
reinstated. This leaves open the further (unpal@tgossibility of a war
over whether the revived entity should be liquidatnd, if so, who
should be the liquidator.

120 | found a little curious the plaintiffs' written Ismissiort® to the
effect that it is difficult to see why the banks,for that matter the court,
should have a concern about the interests of gahet do not exist. It is
of concern to me because | am being asked to resm¢imat rights do or
may exist against the nonexistent entity (othervtise orders would be
inutile) and that such rights as do exist shouldgnered. Further, itis a
realistic possibility that at some stage the estithay re-emerge from the
darkness. Alternatively, another body in which tmeperty of the
nonexistent entity has vested will have to decidetwo do with that
property. | doubt it would do so without takingaraccount the range of
interests affecting the property.
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The plaintiffs have previously had recourse to hecedure for the
reinstatement of companies. | note, for examgiat five of the six
companies that were added as seventh plaintiffsnéha WAON,
Neoma, Dolfinne Securities, TBGLE and Wanstead f&es) had
previously been deregistered. They were restaveitheé register late in
1995, placed in liquidation on 21 December 1995 jaited as parties in
January 1996.

For all of these reasons | do not believe thablushdepart from the
principle that, generally speaking, relief speakdatween the parties to
the action. Nor have | been persuaded that tregiity of the orders |
propose to make will be destroyed because non-paatysactions remain
on foot. | am not prepared to grant the reliefgsdun pars O to DD and
pars 25 to 40. | have not been able to devisdtamative form of relief
that would ensure that the entirety of the judgnman filters its way
unimpeded through the various companies in the Bgdup. |
acknowledge that a consequence is that the bankgsenaver more than
the debts they are legitimately able to prove ie lkiquidations of the
various companies. This is a decision from whitchkle no satisfaction.
One of my objectives throughout this litigation Heeen to dispose of as
many of the issues dividing the parties as wasilplesso as to clear the
way for a (relatively) orderly and expeditious fisation of insolvency
administrations. That objective has not been aelie

The Harlesden securities
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In Sect4.8.1 and Sect35.4.2 and Sect 35.4.3Belf [No 9] |
described the process by which the publishing assete sold. The sale
was evidenced by an instrument dated 5 Septemi#t hétween Fear
and Maxsted (the receivers and managers of BGB#&t& appointed by
the banks) and WANH. The sale was effected bytthesfer of the
iIssued share capital of Harlesden Investments;ahwany directly under
BPG at the apex of the sub-group that held the abimgr assets of the
publishing businesses.

One of the conditions of the Harlesden sale agraemvas that the
banks accept the discharge amount in full satisfaatf all liabilities of
the Harlesden group companies, discharging all réesu issued by
Harlesden group companies to the banks and fullgassng those
companies. This is what happened.

The banks' argument is as follows. The banks Bay tannot be
restored to the position they would have been inthi# impugned
Transactions had not been entered into. Had tAearsactions not
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occurred the banks would have been entitled tocesesrtheir rights

against the Harlesden companies, but for the releshose companies
from their liabilities pursuant to the Harlesderlesagreement. The
release by the Banks of the Harlesden companagslities and securities
was a condition of the share sale agreement. Wittiee releases, the
payment would not have been made and no moneysivinawie flowed to

BGF. If the releases had not been given, the bamkdd have retained
their agreements and securities with the Harlesdempanies.

It is not now possible to rescind their Transaciahis impossible to
undo the Harlesden sale agreement and it is not passible to restore
the position between the banks and the Harlesdempaoies. By the
releases, the banks unalterably changed theirigosiiThe releases were
part of thequid pro quofor the payment of the discharge amount. It
would not be substantial restoration simply to pethe banks to prove in
the liquidation of the plaintiffs.

The banks therefore argue that even if the plésntihake out a
general entitlement to monetary relief it cannoteas to the proceeds
from the sale of the publishing assets.

| have considered these arguments closely. | actegt the
Harlesden securities cannot now be set aside andamthe Harlesden
sale agreement be undone. However, | adhere ta Whsaid in
Bell [No 9] pars [9425] to [9428], pars [9570] to [9573] (dd#sag how
the loss from the sale of the publishing assetseaemd why the loss is
attributable to BGF) and in pars [9655] to [9659]n my view the
propositions advanced by the banks now are the sasnéhose put
forward at trial. The answer is the same now agag then. The banks
did not have access to the publishing assets @ia6 January 1990. Al
they could do was prove in a liquidation and, ie theantime, use the
powers in the negative pledge arrangements totitisgs assets remain
unsecured. It would be defying reality to say ttie situation should
now be viewed as if the banks had enjoyed the gtiote of the
publishing assets (at the expense of other crejligdiralong.

This is especially if, as | said at [9659], thenfioof the realisation
(devised and implemented by receivers and managgeinted by the
banks) is put forward as the means by which thekd®aran retain
improperly received gains. The receivers and marsagppointed by the
banks agreed to the sale of the publishing asgetgly of the share sale.
They agreed to terms that included that the backsp the discharge
amount in full satisfaction of all liabilities owelly the Harlesden
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sub-group companies to the banks and release tuwspanies from all
obligations as guarantor, surety or indemnifier thye banks. On
31 December 1991 Westpac, 'as agent under the@néelitor Agreement
and trustee under the Security Trust Deed forfiesad [the other banks]
executed a deed of release and discharge compljthghe condition’?

It can be put in a slightly different way. Suppdbke banks were
now to attempt to enforce the Harlesden securagenst, say, WAN or
Western Mail (assuming they still exist). In allopability the banks
would be met by defences such as those they raiséus action and
which are dealt with in Sect 34.1, 34.2 and 34l'Bey would certainly be
met by a claim under the deed of 31 December 199llof those matters
are solely within the province of the banks andresponsibility can be
sheeted home to the plaintiffs. In this respelg s$ituation is quite
different from that pertaining to the non-plaintiffansactions discussed
earlier. In relation to those Transactions thevilits of the plaintiffs to
seek effective relief lies in the fact that theexgint entities are not parties
to the action. Save for the very existence ofitistruments (a different
matter), it cannot be said the banks have broungtttsituation about.

In relation to the Harlesden securities the bariks,their own
actions, brought into effect the very situation abavhich they now
complain. | do not believe that the inability testore the banks to a
position where they could claim under guaranteet @her securities
they deliberately discharged is a reason to dedimsf te the plaintiffs.

The BGNV Subordination Deed and the on-loans

132

133

| found that the directors of TBGL and of BGF bread their
fiduciary duties in causing those companies to remio the BGNV
Subordination Deed. It follows that the first pi@gif and the third
plaintiff are entitled to declarations and orddratf in so far as it affects
them, the BGNV Subordination Deed is rescindbdnitio. On the other
hand | was not persuaded that the director of Baached its fiduciary
duty in causing BGNV to enter into the BGNV Suboation Deed.
Leaving to one side the equitable fraud and statutt@ims (which were
not established) | did not understand the plamtif mount a case that
there were other bases on which BGNV could avosddéed. It follows
that BGNV is not entitled to an order rescinding BGNV Subordination
Deed.

The reader could be forgiven for thinking that twias an end to the
matter. What a naive thought. Tens of pagesefthtten submissions
were devoted to reasons why this was not so.
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134 The plaintiffs contend that, in addition to dectamas of rescission
for the benefit of TBGL and BGF and notwithstandthg findings about
Equity Trust's conduct, they should have ordershiprong the banks
from relying on the BGNV Subordination Deed. Paapp EE of the
plaintiffs' proposed orders is in these terms:

The [banks] are not entitled:

(@) to enforce or rely on or assert the validity [thie BGNV
Subordination Deed] against the sixth Plaintiff;

(b) to take any step to require the sixth Plairtbffjperform or comply
with the BGNV Subordination Deed; or

(c) to rely on or assert an entitlement to paymentreceive any
payment from the sixth Plaintiff under or by reasdrthe BGNV
Subordination Deed.

135 The banks initially wanted orders that the BGNV &ulnation
Deed was valid and binding on TBGL, BGF and BGNW dhat the
liuidators of TBGL and BGF should pay direct toe tilbanks any
dividends payable to BGNV in the liquidations of GB and BGF.
However, the final position adopted by the bankth# they should have
these ordefS:

1. The BGNV Subordination Deed referred to in pesph [495] of
the judgment was and is valid and binding upon BGNV

2. Orders that any distribution, dividend or otpayment to BGNV
in the liquidation of TBGL and BGF be made to MeVor as the
Australian liquidator of BGNV to be held on trusg the BGNV
pursuant to the terms of the BGNV Subordination daad that
such sums are only to be dealt with by Mr Trevod &GNV in
accordance with the terms of the said Deed.

Alternative to order 2

3. Orders that BGNV forthwith withdraw any proof @ébt lodged in
the liquidations of TBGL or BGF.

4. Orders that BGNV be prevented from lodging amgop in the
liquidations of TBGL and BGF without the written rsent of
Westpac Banking Corporation Ltd.

Alternative to orders 2, 3 and 4

5. Orders that any distribution, dividend or othayment made to the
BGNYV in the liquidations of TBGL or BGF be madeNty Trevor
as the Australian liquidator of BGNV and that amgls funds be
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held by BGNV pursuant to the terms as to the subatibn of the
BGNV on-loans found by the Court and that such samsonly to
be dealt with by the Twelfth Defendant and BGNVaitcordance
with the terms of the said on-loans contract asddoy the Court.

6. Declares that TBGL and BGF only be entitleddlef against the
Banks as otherwise provided for in these ordersyupalertaking
to the Court that they will not vary or purport t@ry or to
terminate or purport to terminate or rescind orpputr to rescind
the on-loans contracts or their terms as founchbyQourt.

The distribution model referred to in Woodings' Hébruary 2009
affidavit dealt with the impact of the BGNV Subardtion Deed as well
as the non-plaintiff Transactions. Woodings opirtkdt if the relief
sought by the plaintiffs was not granted and thekbawvere left with a
free run under the BGNV Subordination Deed therald/be a significant
impact on the funds available for external creditarle said"

Based on the [assumptions and calculations in thedeth if the
distributions which BGNV receives in the liquidateoof BGF and TBGL
are governed by the BGNV Subordination Deed, thefBal Creditors are
likely to receive approximately $44,213,841 to $804,284 ... less than
they would if distributions which BGNV receives the liquidations of
BGF and TBGL were governed by the terms of the BGAN-loans.
Similarly, the Banks are likely to benefit by thesaounts.

The position, it seems to me, is relatively simplde on-loans were
subordinated on the same terms and conditions easyaplicable to the
bonds. There is nothing | wish to add to what idsa Sect 13.2.7,
Sect 13.2.8 and Sect 13.4. The BGNV Subordindliead, insofar as it
affects TBGL and BGF has been rescin@dddinitio. As between the
liquidators of TBGL and BGF, on the one hand, ané liquidator of
BGNV, on the other hand, this is how matters shquioceed. What
happens as between BGNV (through its liquidatord @m) curatoren),
the banks and other creditors of BGNV will be tefbbe worked out in the
liquidation of BGNV.

| am not prepared to give the plaintiffs the relieéy seek par EE.
Even more so than the non-plaintiff Transactionssitrescission (by
BGNV) by the back door. And this time the back da@as not only shut
but deadlocked by the absence of a finding of adireof fiduciary duty
by the director in causing BGNV to enter into treed. It is tantamount
to an attempt by the liquidator to disclaim onergoperty. |
acknowledge that this may cause difficulties if thenks seek to take
steps to cause BGNV to comply with the terms of tB&NV
Subordination Deed. But save for one matter (wikinch | will deal in a
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moment) those problems (if they arise) will occarthe liquidation of
BGNV.

So far as | am concerned the liquidators of TBGl &GF can
conduct the liquidations on the basis that thentdaby BGNV under the
on-loans are subordinated in the manner set oBéat 13.2.7, Sect 13.2.8
and Sect 13.4. When it comes time to make a loigtan to creditors of
TBGL and (or) BGF and if a distribution is to be deato BGNV the
liquidators will do so according to the provisioofthe relevant statute
and in accordance with the proof of debt that leeenbdodged. The fate of
moneys distributed to the liquidator of BGNV andegtions about
inconsistent trusts affecting those funds (a matdtemwhich | express no
opinion) will have to be decided in the liquidatiohBGNV and in the
light of circumstances existing at that time.

Save for a declaration that the BGNV Subordinafi@®ed subsists |
am not prepared to grant the relief sought by thiekb. The banks say
that correspondence passing between their sobcitend the
representatives of BGNV suggest that they are sk of further
proceedings in the Netherlands Antilles broughBBNV's curator in the
Netherlands Antilles and (possibly) the twelfthiptdf. They seek relief
to guard against that possibility. | adopt, intpéne plaintiffs' written
submizszsions as to why relief is neither necessaryappropriate on that
count:

A little earlier | said that, save for one mattie problems that had
been identified will occur in the liquidation of B&/. The 'one matter'
relates to the proof of debt already lodged by BGNYhe liquidations of
TBGL and BGF. | am prepared to make a declaratat the BGNV
Subordination Deed subsists as between BGNV anbdhks and | have
indicated | will not make the declarations sougpttie plaintiffs in par
EE. But it should be noted that | have declinesllthnks' request for an
order that the BGNV withdraw the proof of debt. rhy view to make
that order would unnecessarily interfere with thrdeoly and efficient
functioning of the liquidations of TBGL and BGF.

The orders | am prepared to make in relation to B@NV
Subordination Deed and the on-loans are set qouairis 1.1(h), 1.2(g), 2.1
and 2.2.

The banks' proofs of debt

143

The final matter with which | want to deal is thght of the banks to
lodge proofs of debt in the liquidations of BGF, GB and BGUK. It
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will be clear from what | said at various place®8#ll [No 9] that | regard
the right of the banks to prove as the means bychvithey can be
restored, so far as is possible, to their formesitmm which, in turn, is a
precondition to equitable relief of the type soulgythe plaintiffs.

144 Apart from drafting matters | think there are thg@nts on which
the parties differ. First, should the amountsr@epect of principal and
interest accrued to the commencement of the liguids) for which the
banks are entitled to prove be included in the f@oSecondly, at what
point should the banks lodge their proofs? Thirdlgould the funds
payable under the judgment be held by the liqurdataa separate fund
until the proofs have finally been admitted?

145 In their proposed orders the banks have specifiecsums they will
claim? In their submissiori$ the plaintiffs accept the banks have an
entitlement to prove for the principal and interestcrued to the
commencement of the liquidation. But they say tlheg in the process of
checking [the banks'] calculations' and suggeseth®y be an issue with
some of the interest rates adopted by the bankbkam computations.
Unless that process has been completed (and | araware whether it
has) | think the amounts should be excluded froendébclarations.

146 The plaintiffs suggest that the right to prove ddawot arise ‘'unless
and until [the banks] have complied with all orderghese proceedings
and all appeals have been finalised'. Stricthakegy, the right to prove
will arise immediately on the judgment being pronced because the
Transactions will then have been set aside antdah&s will fall back on
the facilities as they existed before 26 Janua8019But | can see good
reason why the banks' right to prove should berdedauntil the judgment
sum has been paid. | am not sure whether it shoeldeferred further
until after all appeals have been resolved. Thesy rdepend on what
arrangements (if any) the parties make for theadigion and preservation
of the judgment sum pending the finalisation of aappeal. Those
matters might also be the subject of interlocutapplications to the
appeal court. | will include a provision that thght to lodge a proof of
debt is not to be exercised until the judgment fiam been paid. | will
leave the parties to their own devices as to whitaqgy) other
arrangements they see fit to make in this respect.

147 In their draft orders the banks included provisidhe object of
which was to ensure that there would be no impeulirtee them proving
in the liquidations and that they would receive dimeounts to which they
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were entitled in the administrations. To bringstlsituation about the
banks proposed that:

(@) the orders be made on the undertaking of thedators to admit
the banks' proofs and defend any challenge madenpyperson;
and

(b) the plaintiffs retain the moneys paid under fhdgment in a
separate fund and not use the funds until the béwakk been
admitted to proof and repaid the amounts to whingy twould be
entitled to receive in the liquidations.

In view of the passages from the plaintiffs' wnttsubmissions
acknowledging the banks' right to prove | do natkH need to make the
entire judgment conditional on an undertaking. Tiggiidators are
officers of the court and | believe they can beerklon to proceed in
accordance with the materials placed before thetaouthis regard.
There is, of course, a possibility that anotheditog might appeal against
the liquidator's decision to admit the banks' psoofif that occurs the
liquidators will, no doubt, take legal advice anct & good faith in
relation to it. | think there will be sufficientrgtection for the banks if |
include in the order a provision that the liquidatare to take reasonable
steps to defend any such challenge.

| am not attracted to the banks' proposal thatjudgment sum be
held in a separate account and not be used umtib#imks have been
‘admitted to proof and repaid’. There are twoarss First, the judgment
sum might be the only source from which the bandslct be 'repaid'.
Secondly, while | am aware that there are litigafionding arrangements
in place | have no idea whether there are otherceswf funds to cover
the administrative aspects of the liquidations. iMipose such a condition
on the liquidators' access to the fruits of thegjudnt would, in my view,
be an unwarranted interference with the insolveacyministrations.
There may, for example, be other applications @uinected with the
on-going arguments between the liquidators andb&mks) that have to be
made in the several insolvency administrationse [duidators ought not
to be inhibited from moving forward with the adnstrations in an
orderly and expeditious manner.

The orders that | am prepared to make in relatothé banks' right
to prove in the liquidations of the companies aeait in par 4 of the
Schedule. The right to prove in the liquidation TBGL under the
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guarantees is, of course, subject to the rule agaouble payment of
dividends in respect of the same debt.

Effective date of judgment

151 At the request of the parties | have included ateounder s 11 of
the Civil Judgments Enforcement Act 200/#A) that the judgment take
effect on and from 29 May 2009.

Post script

152 These reasons (including the schedule of proposddrs) were
released to the parties on 27 April 2009 and thegevinvited to suggest
changes that would come within 'the slip rule' @r#1 r 10). | agreed to
some of the requested changes and they are reflattthe Schedule.
Others were not agreed between the parties andd tesolved them as
follows.

Date when compound interest order ceases

153 A dispute has arisen as to whether interest shbeldalculated to
30 April 2009 or 29 May 2009. In par 25 | said:

.... the calculation be made as at the date of ttigment. From that date
the plaintiffs will have a judgment they can enfarcThereafter, so far as
concerns interest, s 8 of tk&vil Judgments Enforcement Act 2004A)

will apply.

154 The term ‘judgment' is, | accept, imprecise. Atyparan only
‘enforce’ orders, not reasons for decision. If ni@netary orders are to
take effect on 29 May 2009, then that is the end ta the calculation of
compound interest.

Liberty to apply
155 The plaintiffs sought an additional order in thés®ns:

9. The parties have liberty to apply to any juddethee Court for
supplementary orders in relation to:

(@) the accrual, pending the resolution of any apfrem these orders,
of the liability of the defendants to make paymemdler orders 5, 6
and 7.2;

(b) arrangements for payment of the money the stilgeorders 5, 6
and 7.2 pending the resolution of any appeal floesé¢ orders; and
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(c) the right of the defendants, pending the ragmiuof any appeal
from these orders, to lodge any proofs of debt uondder 4.2.

| am not prepared to make that order. It wouldcwhe within the
slip rule, although that is not the reason | haeelided to include it.
There must be finality to this litigation. If thgarties come to the Court
with a consent order covering arrangements to presbe judgment sum
or in relation to other matters affecting the judgrmit can be dealt with
under Order 43 r 16. If a problem arises beforeappeal is instituted
there may be some options for a judge to exerctsgeps within the
inherent jurisdiction. Otherwise, the subjectsered in pars 9(a) and
9(b) are properly the province of the Court of Agpbd& and when
appellate proceedings have been commenced.

As to par 9(c), in my view, the right to prove pably arises as soon
as the orders setting aside the Transactions res fronounced. This is
why (as part of the fashioning of relief) | inclubpar 4.2 in the Schedule.
Once again, if a problem arises after the judgnsem has been paid or
provided for and during the period in which an agpe extant it is
properly a matter to be raised within the appeltateess.

Conclusion

158

159

160

At the outset of the hearing on 23 March 2009 Iregped grave
misgivings about the impact the ‘'war' between tlamkb and the
liquidators was likely to have on the future of gbeinsolvency
administration$’ | repeat those concerns. It will be apparennfwhat |
have said in these reasons that | can see othdrnaniess complex)
disputes breaking out in the future. The poterfoalthose disputes to
disrupt the orderly and expeditious progress ofath@inistrations and eat
into the funds otherwise available to creditord tnd apparent.

As | said earlier in these reasons | had hopeditanmse the number
of contentious issues remaining between the parfiésmt was probably a
forlorn hope given the nature of this dispute ahd tircumstances in
which it arose and in which the litigation was mosted. | admit to
failure in that respect.

There is one ray of light in this otherwise gloopigture. With the
assistance of Registrars of this Court the padggeed costs. The savings
to the public and to the parties by the avoidarfce foll taxation of costs
are significant. | can only hope that the parhese learned from that
experience.
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SCHEDULE

1. In relation to the rescission of Transactiores @ourt declares and
orders that:

1.1. Insofar as they purport to bind the first plei:

(@) the Australian Banks Facilities Agreement dat2@
January 1990 (ABFA);

(b) the Australian Banks Supplemental Agreemenedi&t6
January 1990 (ABSA);

(c) the Lloyds Supplemental Agreement No 2 dated 26
January 1990, including its appendix, the Restategds
Facilities Agreement No 2 (LSA No 2);

(d) the deed of guarantee and indemnity dated lruBep
1990;

(e) the share mortgage dated 1 February 1990;

() the share mortgage dated 29 March 1990;

(9) the Principal Subordination Deed;

(h) the BGNV Subordination Deed,;

0] the JINTH share mortgage dated 1 February 1990;

() the direction and authorisation between théhfihamed
seventh plaintiff, the first plaintiff and the firdefendant
dated 1 February 1990;

(K) the direction and authorisation between thénthighamed
seventh plaintiff, the first plaintiff and the firdefendant
dated 1 February 1990;

() the direction and authorisation between thehemamed
seventh plaintiff, the first plaintiff and the firdefendant
dated 1 February 1990; and

(m) the direction and authorisation between thetesixth
named seventh plaintiff, the first plaintiff andetHirst
defendant dated 1 February 1990,
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are rescinded ab initio.

Insofar as they purport to bind the third i

(@) ABSA;

(b)  ABFA;

(c) LSA No 2;

(d) the guarantee and indemnity dated 1 Februa®®;19
(e) the mortgage debenture dated 1 February 1990;
() the Principal Subordination Deed; and

(9) the BGNV Subordination Deed,

are rescinded ab initio.

Insofar as they purport to bind the fourthrgl:

(@) LSANo 2;

(b) the deed of guarantee and indemnity dated IHuBey
1990;

(c) the mortgage debenture and share mortgage dkied
February 1990; and

(d) the BIIL Subordination Deed dated 14 May 1990,
are rescinded ab initio.
Insofar as they purport to bind the fifth ptéf:

(@) the deed of guarantee and indemnity dated XuBgpb
1990;

(b) the mortgage debenture dated 1 February 19@D; a
(©) the Principal Subordination Deed,

are rescinded ab initio.

Insofar as they purport to bind the first ndraeventh plaintiff:

(@) the guarantee and indemnity dated 1 Februgg9;19
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the BRL share mortgage dated 1 February 1990;
the JNTH share mortgage dated 1 February 1990;
the Principal Subordination Deed;

the direction and authorisation between théthignamed
seventh plaintiff, the first named seventh plafrdind the
first defendant dated 1 February 1990; and

the direction and authorisation between thetesmth
named seventh plaintiff, the first named seventingff
and the first defendant dated 1 February 1990,

are rescinded ab initio.

1.6. Insofar as it purports to bind the second nameerg@vplaintiff
the Principal Subordination Deed is rescinded #lmin

1.7. Insofar as they purport to bind the third ndreeventh plaintiff:

(@)

(b)

()

the deed of guarantee and indemnity dated Xukep
1990;

the Western Interstate share mortgage date@ltuBry
1990; and

the Principal Subordination Deed,

are rescinded ab initio.

1.8. Insofar as they purport to bind the fourth edreeventh plaintiff:

(@)

(b)

(€)

the deed of guarantee and indemnity dated XuBgpb
1990;

the BRL share mortgage dated 1 February 1989; a

the Principal Subordination Deed,

are rescinded ab initio.

1.9. Insofar as they purport to bind the fifth nanseventh plaintiff:

(@)

the Principal Subordination Deed; and
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(b) the direction and authorisation between thé fiiamed
seventh plaintiff, the first plaintiff and the firdefendant
dated 1 February 1990,

are rescinded ab initio.

Insofar as it purports to bind the sixth ndreeventh plaintiff the
Principal Subordination Deed is rescinded ab initio

Insofar as it purports to bind the seventimeth seventh plaintiff
the Principal Subordination Deed is rescinded #lmin

Insofar as they purport to bind the eightmed seventh plaintiff:

(@) the deed of guarantee and indemnity dated XuBgpb
1990;

(b) the BRL share mortgage dated 1 February 1990;
(c) the JNTH share mortgage dated 1 February 1990;
(d) the Principal Subordination Deed;

(e) the direction and authorisation between théthignamed
seventh plaintiff, the first plaintiff and the firdefendant
dated 1 February 1990; and

) the direction and authorisation between théhignamed
seventh plaintiff, the first named seventh plafrdind the
first defendant dated 1 February 1990,

are rescinded ab initio.

Insofar as it purports to bind the ninth ndreeventh plaintiff the
Principal Subordination Deed is rescinded ab initio

Insofar as they purport to bind the tenth eduseventh plaintiff:
(@) the Principal Subordination Deed; and

(b) the direction and authorisation between théhtaramed
seventh plaintiff, the first plaintiff and the firdefendant
dated 1 February 1990,

are rescinded ab initio.
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Insofar as they purport to bind the elevendmed seventh
plaintiff:

(@) the deed of guarantee and indemnity dated Xukep
1990;

(b) the JNTH share mortgage dated 1 February 1280;
(©) the Principal Subordination Deed,
are rescinded ab initio.

Insofar as it purports to bind the twelftmea seventh plaintiff
the Principal Subordination Deed is rescinded #lmin

Insofar as it purports to bind the thirteeméimed seventh plaintiff
the Principal Subordination Deed is rescinded #lmin

Insofar as it purports to bind the fourteemid@med seventh
plaintiff the Principal Subordination Deed is rested ab initio.

Insofar as they purport to bind the fifteemthmed seventh
plaintiff:

(@) the deed of guarantee and indemnity dated Xukep
1990;

(b) the BRL share mortgage dated 1 February 1980; a
(©) the Principal Subordination Deed,
are rescinded ab initio.

Insofar as they purport to bind the sixteenimed seventh
plaintiff:

(@) the deed of guarantee and indemnity dated XuBgpb
1990;

(b) the BRL share mortgage dated 1 February 1990;
(c) the Principal Subordination Deed;

(d) the direction and authorisation between thetesixth
named seventh plaintiff, the first plaintiff andetHirst
defendant dated 1 February 1990; and
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(e) the direction and authorisation between thetesixh
named seventh plaintiff, the first named seventinpff
and the first defendant dated 1 February 1990,

are rescinded ab initio.

Insofar as it purports to bind the seventeemmed seventh
plaintiff the Principal Subordination Deed is restd ab initio.

Insofar as they purport to bind the eighteemamed seventh
plaintiff:

(@) the deed of guarantee and indemnity dated XuBgpb
1990;

(b) the BRL share mortgage dated 1 February 1990;
(©) the JINTH share mortgage dated 1 February 1£%90;
(d) the Principal Subordination Deed,

are rescinded ab initio.

Insofar as they purport to bind the nineteemamed seventh
plaintiff:

(@) the deed of guarantee and indemnity dated Xukep
1990;

(b) the JINTH share mortgage dated 1 February 1£%90;
(©) the Principal Subordination Deed,
are rescinded ab initio.

Insofar as they purport to bind the twentiehmed seventh
plaintiff:

(@) the deed of guarantee and indemnity dated XuBgpb
1990;

(b) the mortgage debenture dated 1 February 19@D; a
(c) the Principal Subordination Deed,

are rescinded ab initio.
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In relation to the sixth plaintiff and to thebswdination of the
on-loans the Court declares that:

As between the sixth plaintiff and the deferidathe BGNV
Subordination Deed is valid and effectual.

The loans made by the sixth plaintiff to:

(@) the first plaintiff on or about 20 December 398
(b) the third plaintiff on or about 7 May 1987; and
(c) the third plaintiff on or about 14 July 1987,

were respectively subordinated on the terms andditons
applying per se to the bonds issued by the sixamflf on or
about each of those dates.

In relation to monetary relief the Court decateat:

Bank Interest

3.1.

On the dates and in the amounts referred Szhedule A:

(@) the first defendant received the total amodiri5p319,964
as a constructive trustee on behalf of the thiednplff and
dealt with the same contrary to the interests ef ttiird
plaintiff;

(b) the first named second defendant receivedatad amount
of $6,646,737 as a constructive trustee on beHath®
third plaintiff and dealt with the same contrary tioe
interests of the third plaintiff;

(©) the second named second defendant receivedothe
amount of $5,602,974 as a constructive trusteestialbof
the third plaintiff and dealt with the same congrém the
interests of the third plaintiff;

(d) the third named second defendant received tial t
amount of $5,347,699 as a constructive trusteesbalbof
the third plaintiff and dealt with the same congrém the
interests of the third plaintiff;

(e) the fourth named second defendant received tdked
amount of $3,435,581 as a constructive trusteestialbof
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the third plaintiff and dealt with the same congrém the
interests of the third plaintiff;

) the fifth named second defendant received ake mount
of $2,925,063 as a constructive trustee on beHath®
third plaintiff and dealt with the same contrary tioe
interests of the third plaintiff; and

(9) listed next to the name of the first nameddhdefendant,
or shortly after those dates, the third defendastgived
the respective proportions set out in Schedule Bhef
amount of £12,964,319 sterling as constructivetées on
behalf of the fourth plaintiff and dealt with thexnse
contrary to the interests of the fourth plaintiff.

Bank fees
3.2. On or shortly after 31 January 1990, the fiastd second
defendants received the respective proportionsigein Schedule

C of the amount of $2,247,500 as constructive ¢esston behalf

of the third plaintiff and dealt with the same aany to the

interests of the third plaintiff.
3.3.  On or shortly after 6 February 1990, the thiefiendants received

the respective proportions set out in Schedule Bxe@famount of
£1 million sterling as constructive trustees onabebf the fourth
plaintiff and dealt with the same contrary to tiéerests of the
fourth plaintiff.

Sale proceeds of the publishing and communicatsses

3.4.

3.5.

On the dates listed in Schedule D, the fissicond and third
defendants received the amounts listed next tor theme in
Schedule D under the column titled "Principal anmtaeceived" in
the total amount of $222,291,022.22 as construdtivstees on
behalf of the third plaintiff and dealt with thensa contrary to the
interests of the third plaintiff.

On the date listed in Schedule E, the firstoad and third
defendants received the amounts listed next tor theme in
Schedule E under the column titled "Principal antaeneived" in
the total amount of $641,000 as constructive tesstsn behalf of
the fifth plaintiff and dealt with the same contrdo the interests
of the fifth plaintiff.
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On the dates listed in Schedule F, the festond and third
defendants received the amounts listed next tor theme In

Schedule F under the column titled "Principal antogoeived" in

the total amount of $59,876,063.57 as constructiustees on
behalf of the following plaintiffs and dealt withég same contrary
to the interests of the following plaintiffs:

(@)

(b)

(€)

(d)

(€)

(f)

(9)

on behalf of the fourth named seventh plamntiff
$830,042.23,;

on behalf of the fifth named seventh plaintiff:
$28,043,076.14,

on behalf of the eighth named seventh plaintiff
$5,906,887.21;

on behalf of the tenth named seventh plaintiff:
$19,539,625.41;

on behalf of the fifteenth named seventh pii&int
$1,246,281.07,;

on behalf of the sixteenth named seventh pf&int
$3,366,939.22; and

on behalf of the eighteenth named seventh fdifain
$943,212.29.

Miscellaneous receipts

3.7. The first, second and third defendants reckeitlee respective
proportions set out in Schedule G of the followargounts on the
following dates as constructive trustees on bebélthe third
plaintiff and dealt with the same contrary to tiierests of the
third plaintiff:

(@) $146,221.95 on 1 September 1995; and
(b) $731,992.88 on 15 October 1996.
Legal fees
3.8. The first and second defendants received thspective

proportions set out in Schedule C of the followargounts on the
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following dates as constructive trustees on bebélthe third
plaintiff and dealt with the same contrary to tiierests of the
third plaintiff:

(@) $690,652.62 on 9 March 1990;
(b)  $4,815 on 18 April 1990;

(c) $15,436.46 on 21 June 1990; and
(d) $63,893.66 on 7 December 1990.

3.9.  The third defendants received the respectigpgrtions set out in
Schedule B of the following amounts on the follogvidates as
constructive trustees on behalf of the third pl#i@ind dealt with
the same contrary to the interests of the thirchpfa

(@) £414,736.12 sterling on 23 March 1990;
(b) £26,648.94 sterling on 30 March 1990; and
(c) £2,488.94 sterling on 20 June 1990.

3.10. The third defendants received the respegptigportions set out in
Schedule B of the amount of £148,971.66 sterling36nMarch
1990 as constructive trustees on behalf of thethoplaintiff and
dealt with the same contrary to the interests effturth plaintiff.

Stamp duty

3.11. The first, second and third defendants reckithe respective
proportions set out in Schedule G of the amour&10079,949.50
on 22 February 1990 as constructive trustees oalbehthe third
plaintiff and dealt with the same contrary to tikerests of the
third plaintiff.

4. In relation to the banks' entitlement to pravehe liquidations the
Court declares and orders that:

4.1. Subject to order 4.2 the following defendarts entitled to lodge
proofs of debt in the liquidation of the followirngaintiffs for the
amounts owing under the following instruments:

(@) the first defendant in the liquidation of therd plaintiff
under the Bridging Bills Acceptance Line set ousitetter
dated 30 March 1989, as amended from time to time,
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(b)

()

(d)

(€)

(f)

(9)

(h)

()
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the first named second defendant in the ligiodaof the
third plaintiff under the revolving cash advanceility set
out in a letter dated 12 September 1988, as ameinoled
time to time;

the second named second defendant in the &taid of

the third plaintiff under various bill facilitieses out in
letters dated 10 January 1986, 16 June 1986,
4 November 1986, 24 April 1987, 20 October 1987,
14 December 1987 and 7 July 1988, as amended inoen t
to time;

the third named second defendant in the ligiodaof the
third plaintiff under the bill acceptance and discb
facility set out in a letter dated 5 June 1987 aagended
from time to time;

the fourth named second defendant in the lajiod of the
third plaintiff under the bill acceptance and discb
facility set out in a letter dated 30 June 1987am&nded
from time to time;

the fifth named second defendant in the ligtimaof the
third plaintiff under the commercial bill facilityet out in a
letter dated 10 February 1986, as amended from tane
time;

the third defendants in the liquidation of tharth plaintiff
under the Lloyds Supplemental Agreement No 1 datéd
August 1987;

the first and second defendants in the liquidabf the
first plaintiff under the first plaintiff's guaraeés dated 30
July 1987; and

the third defendants in the liquidation of thest plaintiff
under the first plaintiff's guarantee dated 27 AstylO87.

4.2. No proofs of debt may be lodged by a defendatit all moneys
due under orders 5, 6 and 7 by that defendant beea paid or
provided for.

4.3. The eighth and ninth plaintiffs must admit gfeo of debt that
comply with order 4.1 and must take all reasonat#es to defend
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any challenge which may be made by any party taathmission
of each such proof of debit.

In relation to monetary relief the Court furtloeders that:

Bank interest

5.1. The first defendant pay the amount of $5,3849,% the third
plaintiff.

5.2. The first named second defendant pay the atmafub6,646,737
to the third plaintiff.

5.3. The second named second defendant pay the namoiu
$5,602,974 to the third plaintiff.

5.4. The third named second defendant pay the anufu$b,347,699
to the third plaintiff.

5.5.  The fourth named second defendant pay the r@inad$3,435,581
to the third plaintiff.

5.6. The fifth named second defendant pay the atmofu$2,925,063
to the third plaintiff.

5.7. The third defendants pay the respective ptapm set out in
Schedule B of the amount of £12,964,319 sterlinght fourth
plaintiff.

Bank fees

5.8. The first and second defendants pay the r@gpgaroportions set
out in Schedule C of the amount of $2,247,500 te third
plaintiff.

5.9. The third defendants pay the respective ptamp® set out in

Schedule B of the amount of £1 million sterling ttee fourth
plaintiff.

Sale proceeds of the publishing and communicatisets

5.10. The first, second and third defendants payathounts listed next

to their name in Schedule D under the column titlBdncipal
amount received" in the total amount of $222,292.92 to the
third plaintiff.
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5.11. The first, second and third defendants payathounts listed next
to their name in Schedule E under the column titledncipal
amount received" in the total amount of $641,000the fifth
plaintiff.

BRL shares

5.12. The first, second and third defendants payathounts listed next
to their name in Schedule F under the column titledncipal
amount received" in the total amount of $59,876,.8630 the
following plaintiffs:

(@) to the fourth named seventh plaintiff: the antowf
$830,042.23;

(b) to the fifth named seventh plaintiff: the ambuof
$28,043,076.14;

(c) to the eighth named seventh plaintiff. the antoof
$5,906,887.21;

(d) to the tenth named seventh plaintiff: the amoonh
$19,539,625.41;

(e) to the fifteenth named seventh plaintiff: th@ocaint of
$1,246,281.07;

() to the sixteenth named seventh plaintiff: theoant of
$3,366,939.22; and

(9) to the eighteenth named seventh plaintiff: &meount of
$943,212.29.

Miscellaneous receipts

5.13. The first, second and third defendants pag thspective
proportions set out in Schedule G of the followargounts to the
third plaintiff:

(a)  $731,992.88; and
(b)  $146,221.95.
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Legal fees

5.14. The first and second defendants pay the cegperoportions set
out in schedule C of the amount of $774,797.74he third
plaintiff.

5.15. The third defendants pay the respective ptigms set out in
schedule B of the amount of £443,874 sterling te third
plaintiff.

5.16. The third defendants pay the respective ptigms set out in
schedule B of the amount of £148,971.66 sterlinght® fourth
plaintiff.

Stamp duty

5.17. The first, second and third defendants pag thspective
proportions set out in schedule G of the amouri#lg079,949.50
to the third plaintiff.

6. In relation to compensatory interest the Counthier orders that:

6.1. Each defendant ordered to pay an amount wardeof orders 5.1
to 5.17, pay interest on that amount:

(@) for the period to 24 January 2008, at the frate time to
time published by the first defendant and refetceds the
Westpac business indicator rate, minus 1%; and

(b) for the period from 25 January 2008, at the fadm time
to time published by the first defendant and reféro as
the Westpac Reference Lending Rate plus 0.75%, sninu
1%,

being, for the period from 26 January 1990 to 22dbeber 2008,
the rates set out in the document entitled "NotesMmnetary
Receipts and the Liquidators' Compound Interest\@afions"2°
dated 23 December 2008, compounded at monthly, restdhe
relevant plaintiff or plaintiffs referred to in tharder, from the

following dates to the date this order 6 takesatffe

(c) in relation to orders 5.1 to 5.7, from the daterespect of
the amounts listed next to that defendant's nandjrathe
case of the second to fourteenth named third dafdésd
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(d)
(€)
(f)

(9)

(h)

(i)

()
(k)

()

(m)
(n)
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from the dates in respect of the amounts listed teexhe
first named third defendant's name, in Schedule A;

in relation to order 5.8, from 31 January 1990;
in relation to order 5.9, from 6 February 1990;

in relation to order 5.10, from the dates ispect of the
amounts listed next to that defendant's name ire@de
D;

in relation to order 5.11, from 23 July 1992;

in relation to order 5.12, from the dates ispect of the
amounts listed next to that defendant's name ied@db F;

in relation to order 5.13(a), from 15 Octob®98;
in relation to order 5.13(b), from 1 Septemh6e5;

in relation to order 5.14, from the followingatgs in
respect of the following amounts:

) $690,652.62 from 9 March 1990;
(i)  $4,815 from 18 April 1990;

(i)  $15,436.46 from 21 June 1990; and
(iv)  $63,893.66 from 7 December 1990;

in relation to order 5.15, from the followingats in
respect of the following amounts:

) £414,736.12 sterling from 23 March 1990;
(i) £26,648.94 sterling from 30 March 1990; and
(i)  £2,488.94 sterling from 20 June 1990;

in relation to order 5.16, from 30 March 198ad

in relation to order 5.17, from 22 February Q99

7. In relation to costs, by consent but withoutjydteee to the
position taken by the parties in their submissiooiscerning final
relief the Court orders that:
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7.1.  For the purposes of order 7.2, all limits osts prescribed by any
applicable scale or fixed in any applicable staguttetermination
be removed.

7.2. The defendants pay the plaintiffs' costs,udiclg reserved costs,
fixed in the sum of $82.5 million.

7.3.  All previous costs orders made between thggsan the action in
this Court or the Federal Court of Australia areatad, except to
the extent that any such orders have been paid.

7.4.  All security for costs provided by, or on bilud, the plaintiffs be
released forthwith, including:

(@) the amount standing to the credit of the Bang\decount
no 306-089 2991912 be released to the Insurance
Commission of Western Australia;

(b) the Commonwealth of Australia be released frany
undertakings provided to the Court in relation &yment
of any of the defendants' costs; and

(c) the Bank Bonds provided by, or on behalf ok #ixth
plaintiff.

8. The Court further orders that orders 5, 6 a@dbé. dated 29 May
2009 and take effect from that date.

! [MISP.00106.001].

2 [MISD.00024.001].

% [MISP.00116.015] (plaintiffs); [MISD.00024.013]4hks).

* [MISP.00039.038.001].

®> [MISP.00106.004] pars 39 to 42.

® See generally [MISP.00106.004] pars 192 to 204.

" [MISP.00116.010] Sect 7.

8 [MISP.00106.004] pars 190, 191.

° [TBGL.00565.026] Tiff 8.

10 TWITP.00001.037] pars 200 and 201.

Y [Tra: 2700] (approximately) to [Tra: 2820] (appimately).

2 For example [MISP.00106.004] pars 72 to 109; [MIBR06.007] pars 163 to 182; [MISD.00024.008] pars
159 to 203; [MISD.00024.011] pars 7 to 13.

13IMISP.00106.005].

“ Par DD is the paragraph dealing with the BIIL Sulimation Deed and distributions to BIIL from the
liquidator of BGUK.

!> par W seeks also to capture distributions by G@oior to Belcap Enterprises (a seventh plaintiff).
1 IWITP.00001.101].

17 IMISP.00106.004] particularly pars 110 to 160.
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18 IMISP.00106.004] par 103.

91 TBGL.03300.032].

20IMISD.00024.013].

2L [WITP.00001.101] par 15.

22IMISP.00106.007] pars 120, 121, 122, 124, 12516
23IMISD.00024.013] Schedule E par 2.
24IMISP.00106.004] pars 170 to 174.

% [Tra: 37169].

%6 [MISP.00116.010].

Document Name: WASC\CIVI2009WASC0107.doc  (HH) Page 65



